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Bill No. 19 of 1983

CAPITAL TRANSFER TAX BILL, 1983
(Published on 17th June, 1983)

MEMORANDAM

A draft of the above Bill, which it is proposed to present to the National
Assembly, is set out below.

2. The main object of the Bill is to introduce capital transfer tax which is
to be levied on property disposed of by way of gift or inheritance. It applies
only to a disposal in which there is an element of gift. It does not apply toa
disposal of property for money or money’s worth.

3. Clause 2 of the Bill deals with interpretation of words and phrases
contained in the Bill.

4. Clause 3 describes the properties which are liable to capital transfer tax.
Tax is charged on the aggregate taxable value of all chargeable disposals. A
chargeable disposal is defined, inter alia, as any gratuitous disposition of
property including any gratuitous waiver or renunciation of a right, or any
property devolving on any person by way of inheritance.

5. Clause 4 exempts certain chargeable disposals from capital transfer tax,
for example, the value of any property disposed of by way of inheritance to a
spouse on the death of the other spouse, or a gift inter vivos from one spouse
to the other.

6. Clause 6 provides for certain deductions to be made from the aggregate
value of properties disposed of before the tax is calculated.

7. Clause 7 specifies the persons liable for the payment of capital transfer
tax.

8. Clause 8 provides for the basis of valuation to be used in calculating the
tax to be charged.

9. Clause 9 deals with tax return required to be furnished by the person
chargeable to tax.

10. Clause 10 designates the Commissioner of Income Tax as the person
responsible for administering the provisions of the proposed law and further
provides that certain provisions of the Income Tax Act shall apply in
administering the Act.

11. Clause 11 empowers the Minister to make regulations in order to give
effect to the provisions of the Bill when enacted.

P.S. MMUSI,

Vice-President and Minister of Finance
and Development Planning.
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Cap. 52:01

A BILL
—entitled—

An Act to provide for the levying of capital transfer tax on
gratuitous disposal of certain properties and on inherited
properties and other matters connected therewith

Date of Assent:

Date of Commencement:
ENACTED by the Parliament of Botswana.

1. This Act may be cited as the Capital Transfer Tax Act, 1983,
and shall be deemed to have come into operation on 2lst
February, 1983.

2. In this Act unless the context otherwise requires —

“aggregate taxable value” means the sum of the values (ex-
cluding such values as are exempt from capital transfer tax
under section 4 and deductions allowed under section 6 of all
chargeable disposals in any tax year;

“chargeable disposal means —

(a) any gratuitous disposal of property including any
gratuitous waiver or renunciation of a right; or

(b) any property devolving on any person by way of
inheritance;

“Commissioner’’ means the Commissioner of Taxes appointed
under section 3 (1) of the Income Tax Act;

“donee”’ means any beneficiary of a chargeable disposal and
includes a trustee to whom such property has been disposed
for the benefit of any beneficiary;

““donor’’ means the person disposing of a chargeable
disposal and includes a person whose property has passed to
another by way of inheritance or the executor of the estate of
such person;




“inheritance” means property which has devolved on anether by
testamentary or intestate succession and includes property
passing to or devolving on another person in accordance
with the customary law of Botswana;

“property” means any right in or to movable or immovable,
corporeal or incoporeal property, wheresoever situated;

“tax”’ means capital transfer tax;

“tax year’’ means any period of twelve months commencing on
the first day of July;

“value” in relation to property on the date of disposal of such
property means the market value.

3. (1) Subject to the provisions of this Act, a tax, to be known as
capital transfer tax, shall be charged on the aggregate taxable
value of all chargeable disposals made by a donor to a donee in
any tax year at the rates specified in the First Schedule hereto.

(2) For the purposes of capital transfer tax, property shall be
deemed to have been disposed of on the date on which all the legal
formalities for a valid disposition of property have been complied
with or on the date on which the ownership of the property vests
in the possession of the donee of the property, as the case may be.

(3) Where the aggregate value of a chargeable disposal accrues
to two or more persons in undivided shares such value shall be
deemed to have accrued to each of them equally.

(4) A married woman shall be chargeable to capital transfer tax
in her own name in respect of the aggregate value of a chargeable
disposal accruing to her in any tax year.

4. (1) Capital transfer tax shall not be chargeable in respect
of —

(a) the value of any property which is disposed of —

(1) by way of inheritance to a spouse on the death of the
other spouse;

(i1) to or for the benefit of one spouse during the lifetime
of the spouses;

(iii) to a person on his marriage or in consideration of the
performance of any customary rites if the value of the
property does not exceed P2 000;

(iv) if such property consists of the household goods,
chattels and personal belongings of a deceased person:

Provided that the total value of the property does

not exceed P5 000 or such amount as may be prescribed;

(v) if such property consists of livestock or produce which

has been included in the gross income of the donor
under section 29 of the Income Tax Act;

(b) the value of the disposal of any property situated outside

Botswana if the person beneficially entitled to it is

domiciled outside Botswana;
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(c) the sum of the values of all property disposed of by the
donor for the maintenance, education or training of a child
for a period ending not later than the year in which he
attains the age of 21 or, after attaining that age, ceases to
undergo full-time education or training;

(d) thevalue of any debt which is included in the gross income
of the debtor under section 28 (2) (h) of the Income Tax Act;

(e) so much of the aggregate value of all casual gifts of not
more than P2 000 donated to any person in any tax year.

(2) For the purposes of this section, a “‘child” in relation to an
individual, includes a lawfully adopted child and a step-child.

5. (1) Subject to subsection (2), where any property has been
disposed of for a consideration which, in the opinion of the
Commissioner, is not adequate consideration that property shall
be chargeable to capital transfer tax.

(2) In determining the value of the property referred to in
subsection (1), such value shall be reduced by an amount equal to
the value of the consideration given for the property.

6. Inascertaining the aggregate taxable value of any chargeable
disposal there shall be deducted from the aggregate value of such
chargeable disposal in any tax year —

(a) inthe case of an estate of a deceased person, the first P30 000
of the distributable value of the estate except that where
there is more than one beneficiary, then, the amount
deductible shall be, in the case of each beneficiary, an
amount which bears to P30 000 the same ratio as his share
in the distributable estate bears to the value of the whole
distributable estate;

(b) any expenditure wholly, exclusively and necessarily
incurred by the donee in effecting the disposal of the
property or obtaining possession, as the case may be.

7. (1) The person liable for capital transfer tax shall be the

donee:

Provided that if the donee fails to pay the tax within the
period prescribed under this Act the donee and the donor shall be
jointly and severally liable for the tax.

(2) Where under this Act, two or more persons are liable for the
same tax each of them shall be liable for the whole of it.

(3) Any tax due and payable by one spouse may be recovered
from the assets of the other spouse.

8. Thevalueatany time of any property shall, for the purposes
of capital transfer tax, be deemed to be —

(a) in the case of a right of ownership in any movable or
immovable property which was subject to a fiduciary,
usufructuary or other like interest in favour of any person
but ceased to be subject to such interests immediately before
the disposal, the value on the date of the disposal;




(b) in the case of any right to any annuity which is enjoyable
either for a fixed period or for the life of the donee, an
amount equal to the value of the annuity capitalized at 6
per cent over the fixed period or over the expectation of the
life of the donee, as the case may be;

(c) in the case of any fiduciary, usufructuary or other like
interest in property enjoyable either for a fixed period or for
the life of the donee, an amount determined by capitalizing
at 6 per cent the annual value of the right of enjoyment of
the property over which such interest was or is held over the
fixed period or over the expectation of the life of the donee,
as the case may be;

(d) in the case of right of full ownership in any movable or
immovable property which has accrued to the holder of the
bare ownership therein by reason of the cessation of any
fiduciary, usufructuary or other like interest in such
property, an amount equal to the difference between the
value of the full ownership of the property at the date of
such cessation and the bare ownership as at the date when
such bare ownership was first acquired by such holder;

(e) inthe case of any other property the value of such property
as at the date upon which the property was disposed of or
vested in the donee.

(2) In determining the value of any property, the Commis-
sioner may consult a qualified valuer or such other person as he
considers necessary to consult.

9. Any person liable for the payment of capital transfer tax
under this Act shall furnish a return of the aggregate value of all
chargeable disposals accruing to him in any tax year in such form
as may be determined by the Commissioner.

10. (1) Capital transfer tax shall be under the care and manage-
ment of the Commissioner who may do all such acts as may be
necessary and expedient in administering the provisions of this
Act.

(2) Without prejudice to the provisions of subsection (1) of this
section and section 5, the following provisions of the Income Tax
Act shall, insofar as they are not inconsistent with the provisions
of this Act, apply with such modifications as may be considered
necessary in administering the provisions of this Act, namely,
sections 5, 6, 7, 35 and 64 to 133 (except the sections specified in
the Second Schedule hereto) of the said Income Tax Act.

11. (1) The Minister may, by statutory instrument, make
regulations prescribing any matter required to be prescribed and

generally for the purpose of giving effect to the provisions of this
Act.
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(2) Regulations made under this section may provide that the
provisions of this Act shall not apply to such persons as may be
specified in the regulations.
FIRST SCHEDULE (section 3)
Aggregate Taxable Value Rate of Tax

1. Person (other than company)

Fist POO 0 wuwusrnonucancnnsannniannns 3%
Next P50 000........c000iiiiininnneeeeennns 4%
Next P00 000 voiissvsssesnnnanssisinnas 5%
Next P200 000 ,cuovsvnvcusssansarrsnsansns 6%
Balaite v ynirnusanriunnnasvssaenass 7%
2. Resident company .....oovvvvvnereeennneennns 35%
3. Non-resident company........ccovvvenveennnnss 35%

SECOND SCHEDULE (section 10 (2))
Sections not applicable
65, 66, 70, 71, 72, 73, 80, 81, 96, 97, 98, 99, 103,

110A, 110B, 110C, 114, 119, 120, 121, 122, 125, 127, 128, 130, 131,
132, 133.
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