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A BILL TO MAKE BETTER PROVISION FOR THE
CONSERVATION, CONTROL AND USE OF THE
- WATER RESOURCES IN THE COLONY AND FOR
.PURPOSES INCIDENTAL THERETO

BE IT ENACTED by the Governor of the Colony of
Kenya, with the advice and consent.of the Legrslatwe Councﬂ

thereof as follows —

S PART I )
PRELIMINARY AND INTERPRETATION _
Short title. 1. ThlS Ordinance may be cited as the Water Ordlnance |
1949 } -
Definitionsand *~ 2, In this - Ordinance, unless inconsistent 'with‘ : the_ o

interpretat-on

of terms. context—"-_ .

| “applicant” means any person who has applied for a 5
water right or sanction under the provisions of this Ordinance;
“aquifer” means a geological formation or structure which
transmits water and which may supply water to wells bore-

_"‘holes Or springs;

“artesian well” means a well in which the water rises, by 10
‘patural pressure, above the base of the first impermeable
stratum 1mmed1ately overlying the aqu1fer in Wthh the water -

was encountered
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= “authorization” means an authorization to construct
works under this Ordmance S

~ “authorized” means authorized under the prov131ons of
this Ordinance;

5 “body of water” means water contained in, or flowing in,

a sprmg, stream, natural lake, or swamp, or in or beneath a

watercourse, or in a zone of saturation, and includes the

water diverted or abstracted therefrom, or stored therein, by

. : .. means of works carried out under a licence or sanction, but
' 10 does not include— ' :

(a) the water in a spring which is situated wholly within

the boundaries of the land owned by any one land-

~ holder and which does not naturally discharge water

. _into a watercourse extending beyond the boundaries

[ of such land or abutting on the boundaries of such
‘ land;

(b) ground water which is not 31tuated within an area

covered by an order made under the provisions of.

. ‘section 60 of this Ordinance, or which is of the nature
20 specified in paragraph (b) of s,ection 32 of this Ordin-
77 ance:

- Provided that this definition shall be subject. to the
pr0v151ons of section 137 of this Ordinance;

- “body of surface water” means any body of water visible
25 on the surface of the ‘ground, but shall not include water
as defined in paragraph (g) of the definition of “body of water™;

© “Chairman” means the Chairman of the Water Appor-
tlonment Board, and includes his deputy or any person actmg
on his behalf;

30 “company” means any incorporated or limited company,
the objects and powers of which extend to or include the con-
struction or operation of works for the exercise of a ‘water
right or sanction;

* “defective well” means any well dnlled dug or excavated,

35 ; which encounters salt water injurious to vegetation, agricul-

ture, or other uses, and which is not securely cased, plugged or

sealed off so that the salt water is not confined to the strata

in which it i$ found but may escape into other water-bearmg
strata or on to the surface of the ground;

20 “Department” means the Public Works Department;

“develop” means make available for reasonable'bene-
ficial use;

, . “driller” means a person who, with any tools, machmery,
.. or equlpment whatsoever constructs a well for the purpose of
45 abstractmg ground water;

“easement”. means the right to occupy so much of the
lands of another as may be necessary for, or incidental to, the

construction or maintenance of authorized works or the exer- -

cise of a water right or sanction;
50 “filed” means filed on the effective date of filing, whlch

shall be the date upon which an application, map or plan is_

accepted by the Chairman, or other person deputed by him, as
being complete in form and substance:-
v Provided that in cases of applications submitted prior to
6 the coming into operation of this Ordinance the date on which
an application shall be deemed to have been filed’ shall be
decided by the Water Apportionment Board;

“flood water” means any water ﬂowmg in a stream in
. excess of the normal flow;

6o . - ‘ground water” means the water of underground streams,
channels, artesian basins, reservoirs, lakes and other bodies of
water in the ground including the water in the zone of satura-
tion; .
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No. 29 of 1940.

Cap. 147.

No. 18 of 1928,

No. 28 of 1938.

Cap. 140.

Cap. 140.

- No. 35 of 1929.

- “irrigation” means the practice of causing. water to flow
upon or spread over or under the surface of land, by any
means, for agricultural purposes;

“Jandholder” in relation to land means the Crown or the

registered owner of the land, or the person in whom the land &

is vested by law, or any person to whom a mining lease or
mining location has been granted under the provisions of the
Mining Ordinance, 1940, or any Ordinance amending or re-
placing the same and includes— -

(a@)any person lawfully holding or occupying land in 10
accordance with the provisions. of any law empower-
ing the Governor to allot land upon the promise

~ of title, subject to the fulﬁlment by the allottee of
prescribed conditions;

(b‘) any person who by any estabhshed right, custom or 15
‘estate whatsoever, is, or is e'ntltled to be, the holder |
or possessor of land;

- “land surveyor” means a surveyor. licensed under Rules
made under the Land Surveyors Ordinance or any Ordmance
amendmg or replacing the same; 20

“licence” means the document conveying a water right;

“licensee” means the holder of a licence under this
Ordinance; -

- *limits of supply” in relation to any water undertaking
means the limits within which the water undertakers are for 24
the time being authorized to supply water;

- “local authority” means the Council or Board of any
Municipality established under the provisions of the Muni-
cipalities Ordinance, 1928, or any Ordinance substituted
therefor, and includes such authority, committee or person as 30
the Governor may, by notice in the Gazette, appoint, to be
a local authority for the purposes of this Ordinance;

“Member” means the Member of the Executive Councﬂ of
the Colony for the time being respons1ble for Agmculture and
Natural Resources; o '3_5

“native area” means native lands, native leasehold areas,
native reserves and temporary native reserves, as defined in the
Native Lands Trust Ordinance, 1938, the Native Settlement
Areas the boundaries of which are set out in the Ninth Schedule
to the Crown Lands Ordinance and Communal Reserves, as 40
defined in the Crown Lands Ordinance; "

“normal flow” means the ordinary flow at any parncular
point of a stream as certified by the Water Apportionment
Board from time to time to be the normal flow at that point;

“operator” means any person authorized to construct 45
works under the provisions of this Ordinance by authorization,
or to divert, abstract, or use water by licence, or sanction;

“permit” means any permit which has been issued under

~ the provisions of section 145 of the Crown Lands Ordinance,

or section 100 of the Water Ordinance, 1929, and includes a 90
water permit to divert, abstract, obstruct or-:use water or
construct- works, which has been signed by the Director of
Public Works or by any of his predecessors in oﬂlce or on

h1s or any of their, behalf;

“person” means any person or body of persons or body 55
corporate, and the heirs, executors, administrators, ass1gns or -4
other legal representatives of such person, and the successors
of such body corporate to whom the context may lawfully
apply, -and includes a water undertaker; :

“priority” means the prior right of a licensee to the use 60
of water from a body or bodies of water according to the .
priority number on his licence,.but does not mclude the rlght
to. means of abstraction or diversion; | .
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“public authority” means the Government or any depart-
ment or branch of the Government of the Colony;

“qualified engineer” means a person reg1stered under the
‘provisions of this Ordinance as a qualified engineer;

§  “Regional Water Board” means the Regional Water
‘Board appointed pursuant to the provisions of section 26 of
this Ordinance. _

“Registrar of Titles” means the person appointed under
any Ordinance for the purpose of the reglstratlon of title to
10 land or of documents relating to land;

“salt water” means water containing salt or other minerals
or substances injurious, in the opinion of the Water Apportion-
ment Board, to vegetation, agriculture or other uses;

“sanction” means a document, not including a licence,
15 authorizing the abstraction, diversion, obstruction, storage or

- use of water or the drainage of lands, under the provisions of
this Ordmance,

“sanction holder” means the holder of a valid sanctlon
which has not lapsed or been determined; '

20 “spring” means water emerging from beneath the surface
of the ground; :

“stream’™ means the water contamed in a watercourse,

and includes a river;
“supply of water in bulk” means a supply of water for
25 distribution by the water undertakers taking the supply and
“supplying water in bulk” has a. corresponding meaning;

“swamp”’ means any shallow depression on which water
collects either ephemerally or permanently and where there is a
small depth of surface water or a shallow depth of ground

30 water and a slight range of fluctuation either in the surface
level of the water or of the ground water level so as to permit
the growth of aquatic vegetation:

Provided that this definition shall be subject to the pro-
visions of section 137 of this Ordinance;

35 “Water Appeal Board” means the Water Appeal Board
established by section 143 of this Ordinance.

“Water Apportionment Board” means the Water
‘Apportionment Board appointed under sect1on 28 of this
Ordinance;

40 “Water Resources Authority” means the Water Resources
Authority established by section 5 of this Ordinance.

“watercourse” means a natural channel or depression in
which water flows, either continuously or intermittently :

Provided that this definition shall be subject to the

45 prov1s1ons of section 137 of this Ordinance;

“water right” means the right to divert, abstract, obstruct
store or use water, or to drain lands by licence under the
provisions of this Ordinance, and. including the right to con-
struct and maintain works authorized under the provisions of

40 this Ordinance, for the purposes of such licence.

“water table” means— ,

(@) in pervious granular or detrital material, the upper
surface of the body of free water which fills all
openings in material that is sufficiently pervious to

55 permit percolation; ‘

(b) in fractured impervious rocks and in solution open-

‘ings, the surface at the contact between the water

"..body in the openings and the overlying ground air;

“water undertaker” means any company, public or-local

8o authority, board, committee or other person supplying water

to other persons, but such expression does not include any
body or person supplying water in bulk only;

“well” means any orifice made in the ground by any
‘means, for the purpose of abstracting ground water therefrom
and includes a borehole, tunnel and adit;
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“well. contractor” means any person who contracts to
construct a well; S

“works” means any structure, apparatus, contrivance,
device, or thing, for carrying, conducting, providing or utiliz-
ing water, excepting hand utensils or such other contrivances 5
as may be specified by the Water Apportionment Board, by
order in the Gazette;

“zone of saturation” means the zone below the water

table, in which the interstices are filled with ground water.

3. This Ordinance shall apply throughout the Colony'10
and shall come into operation on such day as the Governor
shall, by notice in the Gazette, appomt

PART 11
CENTRAL PLANNING

4. Tt shall be the duty of the Member to promote the 15
investigation, conservation, and proper use of water resources
and the provision of water supplies in the Colony, and to
secure effective execution by any authority or person under
his control and direction of a Colony policy relating to water.

5. (1) There shall be established by the Member, an auth- 20
ority to be known as the Water Resources Authority which shall
exercise such powers and perform such duties as may ‘be
conferred and imposed upon it by this Ordinance. :

(2) Any of the powers conferred or duties imposed by thlS

. Ordinance on the Water Resources Authority may, by resolu- 25

tion of the Water Resources Authority, be delegated to any
authority, board, committee, body or person.

(3) The Water Resources Authority shall consist of the’
Member for Health and Local Government, a representative
of the Department of the Member for Agriculture and Natural 30
Resources, the Chief Native Commissioner and such other
mem,bers as the Member may appoint.

6. Subject to the provisions of sub-section (3) of section -
5 and section 143 of this Ordinance, the Member shall deter-
mine the composition, constitution, and procedure of any 35
authority, board, committee or body established under this
Ordinance, and may give directions for the alteration of such
composition, constitution and procedure, and for the ~
dissolution of such authority, board, committee or body.

7. The Member may, from funds provided by Legislative <0
Council for that purpose, pay such expenses as he may deter-
mine, of any authority, board, committee or body. .

8. The water of every body of water is hereby vested in
the Crown, and its control is hereby vested in the Member on
behalf of the Crown, subject to the provisions of this 45
Ordinance : '

Provided that this section shall not apply to any part of *
the Protectorate of Kenya which is now or may hereafter be
held -on lease from His Highness the Sultan of Zanzibar.

. 9. 'The right to the use of every body of water is hereby 50
declared to be vested in the Member, and no person shall
divert, abstract, obstruct or use water from a body of water, "
otherw1se than under the provisions of this Ordinance.

10. (1)1t shall be the duty of the Water Resources
Authority— 86
(@) to investigate the water resources of the Colony and to, .,
advise, and make recommendations to, the Member
in regard to the improvement, preservation, con-
servation, utilization, and apportionment of such
resources, and as to the prov131on of additional water 60
supplies;
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(b)to carry out a survey of the existing consumption
of, and demand for, water supplies, and of the water
resources of ‘the Colony; :

(c) to prepare estimates of the future water supply requu'e-

5 ments of any area of the Colony;

(d) to formulate proposals for mecting the existing and
future water supply requirements of any area, by
water undertakers, bodies or persons;

‘ (e) to furnish the Member and water undertakers, bodies,
10 or other persons, with such information relating to
water supplies or resources as is available. ’

(2) Where -any of -the duties referred to in- sub-section (1)

of this section have been delegated to any board, committee,
_authority, or person, the Water Resources Authority may, from

" 15 time to time, require such board, committee, authority or

person to submit reports thereon.to it within such time as it
may specify.

. 11, (1) The Water Resources Authority may require any
person to furnish information relating to their existing or
20 proposed waterworks, the use of and demand for water
supplies and the water resources available in the area of supply
or area from which the supply is abstracted.

(2) The Water Resources Authority may require any
person to keep such records and. furnish such returns as to the
25 quantity and quality of water abstracted by him from any
source and to such matters relating to such source as may be
required by the Water Resources Authority :

Provided that if, upon representatlon by any such person

S0 requlred to furnish information under this section, the

30 Member is satisfied that, in all the circumstances, compliance

with such requirements is impracticable or unnecessary or that

undue expense would theteby be incurred, he may d1rect that
there need not be any such comphance

(3) The Water Resources Authority or any board, com-

35 mittee, authority, or person authorized by it, shall have the

right at all reasonable hours to enter any premlses and inspect
any records required to be kept under the provisions of this
section, and to take copies of or extracts from such records.

12. (1) If the :Member, on the recommendation of the

40 Water Resources Authority, is of the opinion that it is in the

“public interest so to do, he may apply for the setting aside of

unalienated Crown land or, apply for the setting apart of any

land in a native area with the approval of the Chief Native

- Commissioner and subject to the provisions of the Native Lands

45 Trust Ordinance, 1938, or, with the approval of the Governor,

purchase or acquire land by other means, for the conservat1on,
improvement or use of water.

(2) The acquisition of land for any of the purposes of th1s

- Ordinance shall be deemed to be an acquisition for a public

50 burpose within the meaning of the Indian Land Acqms1t1on
Act, 1894. ~

13. (1) The Member may, on the recommendation of the
Water Resources Authority, when it appears to him to be in
- the public interest, construct and. maintain upon any. land
85 such works as he may deem necessary or desu‘able for any of
the following purposes:=— -~
(a) the protection of the source or course of any body of
water;
(b) the disposal or control of ﬂood water;

60 (c) the conservation of water;

(d) the distribution, apportionment or measurement of
water.

Water under-
takers and others
to furnish’ -

1nformauon e

~.

Acquiring land.

No. 28 of 1938.

Member may )

construct
works and.,
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(2) The cost of construction of such works may, in the
ﬁrst instance, be paid from public moneys. B

(3) When the cost of construction of such works has been
paid from public moneys and the Member is of the opinion
that, having regard to all the circumstances, it is just and equit- -5
able that the owner of any land which, in his opinion, has
benefited by such works, should pay or contribute towards the
cost, maintenance, operation, or renewal thereof, he shall notify
such owner accordingly, and shall in such notification specify
the amount of payment or conttibution to be made by such 70
owner.

4 -Thé aniount of payinent' dr contribution detérmined by
the Member under the provisions of sub-section (3) of this sec-
tion shall be a' debt due by such owner to the Government,

- and, until discharged, interest shall be paid thereon at a rate 18

to be fixed by the Member, with the consent of the Member
for Finance, and the Member shall also decide the date upon
which the interest shall begin to accrue.

- 14. (1) If any owner of any alienated land who has, under
the provisions of section 13 of this Ordinance, become indebted 20
to the Government, fails to pay such debt on demand, the
Member shall send a notification of such debt to the Registrar
of Titles who shall forthwith, without charge, reglster such
notlﬁcatlon against the title affected.

(2) The amount set out in such notification shall be ‘the 26
amount of the debt referred to in section 13 of this Ordmance
with any interest due thereon.

(3) The registration of such notification shall create.a
a charge upon the land affected, subject to any prior registered
encumbrance, and shall bind every successive owner thereof. 30

(4) When the sum secured by a charge created under the
provisions of this section has been paid, the Member shall
send to the Registrar of Titles a notification of cancellation
which shall’ be registered, without charge, against thc tlt}e
affected.

15. (1) Where any works, constructed under the prowsmns
of sub-section (1) of section 13 of this Ordinance are situated
in a native area, and it is the opinion of the Member that it is
just and equitable that the local authority in such native area
should pay or contribute towards the cost, maintenance, opera- 40
tion or renewal of such works, the Member shall notify such .
local authority and the Chief Native. Commissioner
accordingly, and shall, in such notification, specify . the
amount of payment or contribution to be made by such local
authority. 45

(2) The local authonty from which payment or contrlbu-
tion is required shall raise the money for such payment or
contribution in such a manner as it thinks fit, and if the method
of raising such money cannot be decided by such local
authority, the method shall be decided by the Chief Native 50
Commissioner, and the time and method of any such payment .
or contribution shall be determined by the Chief Native Com-
missioner and shall then be binding on such local authority.

."16. . For the determination of any subject under its con-
sideration, the Water Resources Authority may summon wit- §5
nesses, examine.them on oath or affirmation and reqmre them
to produce any relevant book, plan-er document; ... ..l =7

‘17, A summons for the atténdance of a witness-or for
the production of any book, plan or document before the
Water Resources Authority, shall be signed by the Chairman 60
thereof and shall be served in the same manner as a summons -
for the attendance of a w1tness at a criminal trial in a
maglstrate S court
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18. - Any person, summoned {o glve evidence or.to pro-
duce any book, plan or document or giving evidence before
the Water Resources Authority, shall be entitled to the same
privileges and immunities as if he were summoned to attend

26 or were giving evidence at, a trial.

19. Any person who fails, without reasonable excuse, to
attend in obedience to any such summons, or, subject to the
provisions of section 18 of this Ordinance, fails to answer fully,

. to the best of his knowledge, any question relevant to the
10 matter under investigation, or, when required so to do, fails to

produce any book, plan or document required to be produced

under the provisions of section 16 of this Ordlnance shall be
gullty of an offence.

:~ - - 20. Any person, who wilfully gives false evidence, by
15 affidavit or otherwise, before the Water Resources Authority
or Water Apportionment Board or any committee- or member
thereof knowing such evidence to be false or not knowing or
believing it to be true, shall be deemed to be guilty of
perjury.

21. Any person who has been summoned to give
‘evidence or to produce any book, plan or document before -or
to the Water Resources Authority, Water Apportionment
Board or any committee or member thereof, and who refuses,
without sufficient cause (the onus of proof whereof shall be
25 upon him), to be sworn or affirmed as a witness, or to answer

any- question lawfully put to him, or to produce any such
book, plan or document, shall be guilty of an offence.

22. (1) Should the Member be satisfied that, by reason of

. an exceptional shortage of rain-or by reason of accident or other
30 unforeseen circumstances, a serious deficiency of ‘water for
essential domestic purposes exists, or is threatened, in any area,

.

20
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he may, by order, direct that any person who has a supply of

water in excess of his domestic needs, shall supply to such
area or to any other person for such period as the Member

856 may state in such order, such water, as the Member shall
specify, from such excess quantity of water. .

(2) - Any order given under the provisions of sub-section (1)
of this section may order the laying of pipes and the construc-
tion of works on any land, and the entry on to any land, and

40 any other matters necessary for the giving and taking of any
such water, and no other authority to do any of the things
mentioned in this order, except the authority of this section,
shall be required. v
. (3 If the person upon whom an order under the provi-

45.sions of this section is made, fails to comply with such order,

" the Member, or any person deputed by him for that purpose,
may take possession of the water supply and operate the water
works of any such person, and have all of the powers of such
person in connexion therewith during the period of such

50 order and subject to any conditions which may be 1mposed :

thereby. .

-.(4) Any .compensation payable to-such person, for any
acts'done. under an order made under the provisions of this
section, and the liability ‘for - such compensation shall be

55 détermined by the Member .and, if his decision is not aécept-
- able to the persons concerned, the matter shall be referred to
arbitration-under the. provisions. of the Arbitration Ordinance.

-(5) Any. person who, without. lawful authority, interferes

Wlth any work constructed under. the provisions of ‘this section
60 shall be guilty of an offence against this Ordinance.

23. (1) Should any person apply to the courts for an
injunction or restraining  order to. prevent any water
bailiff, officer of the Water Apportionment Board or other

Cap. 18.

Injunctions.
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authorized person from enforcing priorities or carrying out any
other duties-imposed by this Ordinance upon such water bailiff,
officer of the Water Apportionment Board or other authorized
person, no such injunction or order shall be granted unless—

(a) the petitioner presents, in his petition for such §
- 1injunction or order, proof that the water bailiff,
officer of the Water Apportionment Board or other
. authorized person has failed to distribute water in
-~ accordance with established priorities or that such
water bailiff, officer of the Water Apportionment 19
Board, or other authorized person is not acting
lawfully; and :

(b) a bond is deposited by the pet1t1oner w1th the court, for
~ the sum of five hundred pounds plus ten pounds for
every one hundredth of a cusec or part thereof which 19
the petitioner has been authorized to divert under any
licence or sanctlon which may have been granted
to him.

QI upon an application for any such injunction or
order, the judgment be against the plaintiff, the judge may 20
order that the bond referred to in paragraph (b) of sub-section .
(1) of this section or such part thereof as he may deem ﬁt shall

~ be forfeited to His Ma]esty

PART III
LOCAL PLANNING
24. (1) The Colony shall be d1v1ded by the Member into
dramage areas.

(2) Where any drainage area is referred to by means of a
number or letter, such drainage area means the drainage area

25

delineated on Drawing P.W.D. No. 7784 or any amendment 80

thereof or any Department Drawing made in substitution
therefor:
Provided that—
(@) such drainage areas may be subject from time to time
to subdivision or amendment by the Water Resources 34
Authority; and |
- (B) for all of the purposes- of this Ordinance, upon any
question as-to the boundaries of any drainage area,
and to any other matters relating to drainage areas,
the decision of the Water Resources Authority shall 40
be final. '

25. (1) If, w1th respect to a_ny area of the Colony, the
Member is satisfied that the carrying out of any of the pro-
visions of this Ordinance may be thereby more effectively
secured, he may constitute for that area a board, committee or 45
authority which shall be advisory to the Water Resources
Authority. - —-

(2) Such board, committee or authorlty shall carry out
such duties and exercise such advxsory powers as the Member
directs. . oo a0

26. The Member may appoint, for each drainage area,
or.part thereof, a Regional Water Board which shall be ad-
visory to the Water Resources Authority and to the Water
Apportionment Board as to the conservation, use, apportion-:
ment and any other matter affecting the water resources in the 85
area within the jurisdiction of such Regional Water Board.

27. (1) The Water Resources Authority may require .a
Regional Water Board to advise the Water Resources
Authority as to— . - e

 (a) the water resources in its area; | 60

~ (b) the existing demand, consumpt1on and use of water

. in its area; - \
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: .(¢) the future water supply requirements in its area;
- {d) how such future requirements shall be met;
-« {e)the apportionment of existing and potential supplies;
f)any other matter affecting the water resources and
:.-Water supplies in its area. :

(2) The Water Resources Authority may, from time to
time, require a Regional Water Board to submit written reports
on ﬁiatters referred to in sub-section (1) of this section:

Prov1ded ‘that if upon the representation of a Regional

10 Water Board required to furnish such information, the Mem-

ber is satisfied that the compliance with any such requirements
is 1mpractrcable or unnecessary or that undue expense would
thereby be incurred, he may direct that there need not be
such comphance
A5 ’ PART 1V
: WATER APPORTIONMENT
_ 28 For the purpose of carrying out the provisions of
th1s Part there shall be appointed, by the Member, a Board, to
be known as the Water Apportionment Board, which shall exer-
20 cise_ such powers and perform such duties as are prescribed i in
l;hrs Part

29 After the coming into operation of : this Ordinance_,
no ‘conveyance, or lease, of land, or any other instrument of
whatsoever description dealing with land, including a mining
25 lease, or mining location, shall convey to or vest in any land-
" 'holder any property or right, or interest or privilege, exclusive
or otherwise, with respect to any body of water, and any
provision in any document purporting to convey or vest in

Appointment of
Water
Apportionment
Board.

Right to use
water may be
acquired only
under this
Ordinance.

any landholder any such property, right, interest or privilege

30 shall be void and of no effect, and, except for any right
spemﬁcally granted before the 1st day of July, 1935, by, or on

. “behalf of, the Government in any title under the Crown Lands
" Ordinance, or in any written agreement, no right shall exist or
be acquired, or be deémed to have been acquired, other than

85 by a revocable authority conveyed by permit, by any person
by length of usage, or otherwise, in any manner other than as

it,may be acquired or conferred under this Ordinance, or may - :
No. 35 of 1929,

have been acquired or conferred under the Water Ordinance,
‘ 1929

0 30 The purposes for Wthh a water right or sanction may
be acquired are as follows : —

(a) -a domestic purpose, which shall mean the provision
-and employment of water for household and sanitary
purposes and the watering and dipping of stock:

45 (b) a public purpose, which shall mean the provision and

L - employment of water for municipalities, townships,
villages and communities, and for all reasonable de-
mands for steam raising on railways or for other pur-

"poses connected with public undertakings, not
50 .. * involving the use of water for the generation of power;
‘(cya minor irrigation purpose, which shall mean the
provision and employment of water for the irrigation

m: 20 of land, not ‘exceeding two acres, used for orchards,

‘ - ‘Bardens, nurseries, or land for' other reqmrements in
55 © & - connexion with farming operations;

" (d)anindustrial purpose, which shall mean the washmg
and treating of coffee, vegetable fibre, or other agri-
cultural or mineral products, or the essential require-
ments of other industries and mining;

6 (e) a power purpose, which shall mean the provision and

A employment of water for the development of power.
.. () a general irrigation purpose;

; (g) any other purpose approved by the Water Apportlon-
ment Board.

Cap. 140.

Purposes for
which a water
right or
sanction may
be acquired.



B

248

e g e - e

- THE OFFICIAL GAZETTE

~Aprit 20, 1949

ool

Consideration

of applications.

When licence
or sanctionr
not required.

Action during
drought.

When licence
or sanction is
required.

31. (1) Applications for water rights or sanctions for the
same purpose or for different purposes shall receive consider-
ation in accordance with the circumstances of each case and
regard shall be had to the extent to which the grant
of a water right or sanction would be likely to mterfere with" 5
the domestic requirements of other users.

{2) -Wherc the Water Apportionment Board refuses to
grant an application wholly or in part, the applicant shall be

notified of such refusal and the reasons therefor, and may, if

he is aggrieved by such decision, within thirty days after the 70

‘date of such notification, lodge with the Chairman of the Water

Apportionment Board a notice of appeal to the Member against
such decision. Such notice shall be accompanied by a fee of
ten pounds which shall be returned to the applicant if such
appeal is successful. The decision of the Member, on any such 15
appeal shall be final and binding on all parties concerned.

(3) The Water Apportionment Board may reserve such
part of the flow of a body of water as in its opinion is required
for domestic purposes on lands served by such body of water, -
and where apportionment of such part amongst users is 20
required to be made, the Water Apportionment Board shall
determine such apportionment after having taken into
consideration- the c1rcumstances of all users. o

(4) Any determination by the Water Apportionment
Board under sub-section (3) of this section shall be ﬁnal and 26
not subject to appeal |

32. A licence or sanction shall not be required—4

(@) for the abstraction or use of water from any body of
water for domestic purposes by any person having
lawful access thereto, if such abstraction is madc 30
without the employment of works:;

(bY when the works for the development of ground water
are not situated within one hundred yards of any
watercourse, or the purpose for which ground water
is used is not for any purpose other than a domestic 35
purpose upon the land of the landholder on which the

> ~ works are situated, or the total quantity of water

abstracted in any one day does not exceed five
thousand gallons or such other greater quantity as

may be approved by the Water Apportlonment 40
Board.

'33. In the case of small watercourses, or during a period
of- drought, the Water Appomonment Board may, in its
absolute discretion by order, requlre any person, notwith-
standing the fact that he may be using water under a licence or 45
sanction, to allow to pass such proportion of the water in the
watercourse as appears to the Water Apportionment Board to
be equitable, and may prohibit any practice which, in the
opinion of the Water Apportionment Board, causes undue re-
duction of the water in any watercourse, and any person who 50
fails to obey an order of the Water Apportionment Board given -
under the provisions of this sectlon shall be gullty of an

_oﬂence agamst this Ordmance

©34.(D) In all cases of propOsed diversion, abstraction, ob-

struction, storage or use of water from a body of water, other 55

than those referred to in section 32 of this Ordinance, applica-.
tion must be made, in the manner prescribed by this Ordinance
for a licence or sanction for such diversion, abstraction,
obstruction, or storage of water from or in such body of water.
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- (2) The execution, construction, erection, or employment
of works, or the diversion, obstruction, abstraction or storage of
water from or in a -body of water, except as provided in this
Ordinance, without, or -before, the receipt of an authorization,

4 licence, or sanction under the provisions of this Ordinance,
shall be an offence against this Ordinance.

-35. No person shall drain, obstruct, or otherw1se 1nterfere
w1th any swamp, unless such swamp has been declared, under
the provisions of section 137 of this Ordinance, not to be a

10 body of water, without first having obtained the licence or
sanction of the Water Apportionment Board.

36. (1) A scheme shall be deemed to be a State scheme
whenever the Member may have decided upon a scheme to
use, or may consider it desirable in the public interest to

14 reserve the right to use, the water, or portion of the water, of any
body of water, or upon a scheme for draining land, and’ such
State scheme or reservation shall take precedence over all other
schemes for the use of such water or drainage of such land.

. (2) Licences or sanctions may be issued, on such terms as
20 the Water Apportionment Board may in each case specify,
for use of water in an area treated or to be treated, in whole
or in part. as a State scheme, or for use in connexion with a
body of water affected by a State scheme, until such time as
such water is required for such State scheme, or when, and for
25 as long as, water is available in excess of the requlrements of
such State scheme. :

(3) The Member may, from time to time, publish in the
Gazette a notice setting forth the land required for the
development of any State scheme, and unalienated Crown land

3¢ required for such State scheme may, by notice in the Gazette.
be reserved by the Member from sale or other disposal.

(4) When any of the land required for a State scheme
has been sold, leased, allotted or otherwise disposed - of by
the Crown prior to publication of such notice in the Gazette,

36 the procedure for the acquisition of the land so disposed of
shall be in accordance with the law, for the time being in force,
. relating to the acquisition of land for public purposes.

+(5) The Member may reserve unalienated Crown Jarid

_ under the provisions of sub-section (3) of this section, notwith-
€0 standing that it is proposed that the construction of any works
projected for any State scheme shall not be carried out, wholly

* or in part, by the Government or paid for out of the funds of

the Government.

37. Projects for the use of water, or for the drainage of
45 land are of four classes, namely—
: - - private projects;
community projects;
public projects;
: urban projects. :
§0  38. (1) Private projects are those which concern the use
_ of ‘water or the drainage of swamps within the limits of the
"land of the operator, whether works are constructed entirely
on the land of the operator, or partly on the land of the operator
and partly on the land of other persons.
& (2) Two or more operators, who have a common interest
~ in the employment of water or in the drainage of swamps, may
" unite in an association for the -exercise of a water right or
sanction for a private project. Any application for a water
right or sanction in such a case shall be accompanied by a
60 statement of the terms and objects of the association, and the
rules under which such association proposes to exercise the
- water right or sanction shall be specified and submitted to the
Water Apportionment Board for approval.
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(3) ‘The proportion of participation shall be presumed to
be -equal between members, unless the contrary is specified
by rules made and agreed by the association and approved as
provided in sub-section (2) of this section.

(4) The grant of a water right or sanction to an associa- 5
tion. of operators under the provisions of this section” shall be
subject to such terms governing action to be taken during
operation, upon withdrawal of members of the association, or
upon dissolution of the association, as the Water Appertion-
ment Board may specify or as may be prescribed. - . - . 10

39. Community projects are such projects other than
public or urban projects as are conducted in accordance with
rules made and agreed under the provisions of this Ordinance,
by a community of landholders operatlng under a water right

or sanction for one or more of a series of authorized purposes 15

connected with the use of water, or with the drainage or re-
clamation of land, situate entirely, or for the greater part
within their own holdings.

40. Pubhc projects 1nclude projects which involve the _

| supply of water, or of electrrcal energy derived from the 20

energy ‘of moving water, to persons other than the operator
in consideration of payment therefor, or the drarnage or
rcclamatron of lands in con31derat10n of payment therefor |

41. Urban projects mean projects undertaken operated i
or maintained by a municipal authority, corporation, or other #
body, for the supply of water to municipalities .or townships,
and include projects, however . originated and constructed,
which are acquired and operated by a municipal authorlty,
corporation, water undertaker or other water works authority,
for the supply of water to a municipality or townshlp, tradlng 30
centre or other commumty

42, The Water Apportronment Board may determme to
which class any proposed project shall be deemed to belong.

: . . ; . . . : She Y

43. -Any of the powers, duties, or obligation-sf vested in
the Water Apportionment Board under the provisions of this 36
Ordinance, except the power to grant, alter, or cancel licences,
sanctions or easements, may, by resolution of the Water
Apportionment Board, be delegated by it.to any person.. The i

- Chairman may, in writing, authorize any person employed

in the public service, or any servant, agent or contractor of 4¢

such person, to perform any of the powers, dutles, or obllga-
tions so delegated to him. : :

44. (1) Any person who propoqes to construct a well for
the purpose of abstracting ground water shall, before he
commences such construction, give to the Water Apportion- 45
ment Board notice of his intention to do so, and shall keep a
record of the progress of the work which shall include measure-
ments of the strata passed .through, specimens of such strata, ;.
the levels at which water was struck, the quantity of water
obtained at each level and the quantity ﬁnally obtained, and ¢

~ the rest level thereof, and shall allow any person authorized by

the Water Apportionment Board, at all times—
(a) to have free access to any such well; |
(b) to inspect such well and the materra] excavated

therefrom; Sl §6
" (©to take specimens of such materlal and of ‘water
' abstracted from the well; and L ey,

-+ (d) to inspect and take copies of or extracts frorn the A
| record required to be kept under this sectlon et

" (2yWhere the person constructing a well on’ any, land’ is 6
not the occupier of such land, the obligation to allow’ any



April 20,:1949 - THE OFFICIAL GAZETTE

25¢

person - authorized by the Watex Apportionment Board to
exercise his rights under the pI’OViSiOhb\f\ this section shall be
the .obligation of the occupier of the lana- well as of th

person constructing the well. ©

~.

R 45. The person constructing such well shall, on.

- Submission of

pletion or abandonment of the construction, send a com\ﬂ%{\\e\wds of well,

copy of the record to be kept under the provisions of section 44

of this Ordinance, together with the specimens referred to in
such record to the Water Apportionment Board, and shall
10 also send to the Water Apportionment Board particulars of
any test made, before such completion or abandonment, of
the yield of water, and shall specify the rate of flow throughout
the test and the duration of the test and also, where
practicable, the water levels during the test and thereafter until

%5 the water has returned to its natural level. ‘The person -

constructing the well shall further state on the record his
opinion as to whether the water, as detéermined by tasting, is
suitable for drinking or is highly mineralized, as the case may
be. '

20 46. Where any well is constructed in connexion with or
adjacent to an existing well, the particulars of any test to be
supplied to the Water Apportionment Board shall also include
the rate of pumping at the existing well during the test.

47. Where any well contractor constructs a well on land

24 belonging to or occupied by any other person, such well con-

tractor shall be deemed for the purposes of this Ordinance,
to be the person constructing the well.

48. The person constructing such well or, if a different
. person, the owner or occupier of the land on which such con-
30 struction takes place may give notice to the Water Apportion-
ment Board requiring any copy of, or extract from, the record
required to be kept under the provisions of section 44 of this
Ordinance, or any specimen taken, or any other particulars
~connected with the well, to be treated confidentially, and the
35 ‘Water Apportionment Board shall thereupon not allow such
copy. extract, specimen, or other particulars, except in so far
as it contains or affords information as to water resources
and supplies, to be published or shown to any person not
being an officer of the Water Resources Authority or the
40 Water Apportionment Board, unless the person giving such
notice consents thereto: , . o )

- Provided that if at any time the Water Apportionment
Board gives notice to such person that, in its opinion, his con-
sent is unreasonably. withheld, -then that person may, within

45 three months after the notice given by the Water Apportion-
ment Board, appeal to the. Member; and, if at the expiration of
that period no such appeal has been made, or if, after hearing
the appeal, the Member does not make an order restraining it
from so doing, the Water Apportionment Board may proceed

s0 as if such consent had been given. ' :

49. Any person who fails to comply with any obligation
imposed upon him by the provisions of section 44, 45 or 46
of this Ordinance, shall be guilty of an offence against this
Ordinance. ' ‘

55 50. (1) No person shall, except with the written authority
of the Water Apportionment Board—
(@) cause any ground water to run to waste from any well
except for the purpose of testing the extent or
‘ quality of the supply or cleaning, sterilizing,
60 " examining or repairing such well;

(b) abstract from any well, water in excess of his reason-
able requirements and which he cannot use.in a
reasonable and beneficial manner;
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-also apply to all wells constructed before thé coming mto

() conduct the water freat any well through any channel
or condult so aat more than twenty per cent of the
water is >t between the point of appropriation and

the - _uint of beneficial use:

Provided that where the water from any well is "5
conducted through channels or conduits together with
water from other sources, no person shall permit the

~ waste of more than twenty per cent thereof in con-
ducting the water from the point of appropriation of
the well water to the point of beneficial use; 10

(dyuse any water from any well for the purpose of
domestic use or the watering of stock, except where -
such water is carried through pipes fitted with float
valves or other satisfactory means of control, to

prevent waste therefrom: 16

Provided that where ground water interferes or threatens
to interfere with the execution or operation of any underground
works, whether water works or not, the Water Apportionment
Board may, in any particular case, agree that such water may
be allowed to waste upon such conditions regarding quantity 20
and method of disposal as it may specify.

(2) Any person who contravenes any provision of this
section shall, in respect of each such contravention, be guilty
of an offence and, on conviction therefor, be liable to a fine

- not exceeding five hundred shillings, or in the case of a con- 25

tinuing offence, a fine of one hundred shillings for each day on
which the offence continues and the Water Apportionment
Board may, on the conviction of any such person, order that
the well concerned be effectively sealed, or may make such
other order as appears to it to be necessary to prevent waste of 80
water.

(3) Should any person fail to comply with any order given
under the provisions of this section, the Water Apportion-
ment Board may take such steps as it may consider necessary
to execute the order and any expenses incurred in taking such 3
steps shall be recoverable as a civil debt from the person upon
whom such order is made.

™

51. (1) Any well which encounters salt water, hereinafter
referred to as a defective well, shall be securely cased, plugged,
or sealed off by the owner of such well, so that the salt water 40
shall be confined to the strata in which it was found, and such
casing, plugging or sealing shall be done in such a manner as
to effectively prevent the salt water from escaping from the |
strata-in which it was found into any other water-bearing
strata or on to the surface of the ground. : 46

(2) The provisions of sub-section (1) of this section shall

operatlon of this Ordinance.

52. 1t shall be an offence agalnst this Ordinance for any -

person to case, recase, plug, seal or fill a defective well so as 40 -

to deposit, or cause or knowingly permit the deposit of, any
dirt, rubbish or other material in such well, except with the
written authority of the Water Apportionment Board.

53. (1) Before any defective well is recased, plugged, or |, -

sealed off, the owner of the well, or his duly authorized repre- 55
sentative, shall file with the Water Apportionment Board an
apphcatlon for permlssmn 1o carry out such recasing, plugging
or sealing. :

(2) Such application shall contain as complete informa- .
tion as possible in regard to the name and address of the owner 60
of the well, its location, depth and size and the amount and
location of casing or sealing in the well, the distance below the
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surface of the ground to the water level in the well, the stratd
penetrated, the distance from the surface of the ground to
the top of the salt water stratum and the thickness of the salt
water stratum, and shall give all other available. information

6§ regarding the condition of such well, and shall also state the
methods proposed for recasing, plugging or sealing off sucn
well. .

54. The Water Apportionment Board, after considera-
tion of any application under the provisions of section 53 of
10 this Ordinance, may call for additional data, and may* make
such investigation as it considers necessary, and if the well is
found to contain salt water, shall issue instructions fo the
applicant specrfymg the work which shall be done by the
owner to place it in a satisfactory condition and designating
15 the time that shall be allowed to complete the work, and may
inspect such work while it is in progress.

55. The Water Apportionment Board may on jts own
initiative, or upon information or complaint from any source,
make an examination of any well suspected of containing

20 salt water and may issue instructions for curing any defects
in such well and such instructions shall have the same force and
effect as instructions issued under the prov1s1ons of sectlon 54
of this Ordinance.

56.  Upon completion of the works_ in. pursuance of any

‘25 instruction issued under the provisions of section:54 of this

Ordinance the contractor who carries out the work, or, if the
work is done without a contractor, the owner of the well shall
file with the Water Apportionment Board a sworn statement
specifying in detail the manner in which such work was 'done;
20 and failure to file such a statement within thirty days after the
completion of such work shall be an offence agalnst this
Ordinance. -

.§7. Upon receipt of such statement, the Water
Apportionment Board shall determine, either from the state-
35 ment or from inspection or test, whether the work has been
satisfactorily carried out and, if it determines that the work has
not been satisfactorily performed, it shall issue additional in-
structions specifying the additional work required to place the
‘well in 4 satisfactory condition, and specifying the time for the
40 completion of such additional work. Upon the completion of
such additional work, a sworn statement shall be filed with
the Water Apportionment Board as provided for in section 56
of this Ordinance; and failure to file such a statement shall be
an offence against this Ordinance

45 58. (1) The owner of any defectrve well shall be gullty of
an offence against this Ordinance if he fails to carry out any :

order of the Water Apportionment Board and shall, on’ con-
viction therefor, be liable to a fine of not less than one
hundred shillings or not more than five hundred shiilings for
50 every day that the offence continues after the expiry of the
. period of time given for completion by the Water Apportion-
ment Board in such order. .

(2) Tf such owner fails to comply with an order of the

Water Apportionment Board, the Board may itself take such

56 steps as may be necessary to execute such order, and any

expenses incurred in so doing shall be recoverable at the suit
of the Board as a civil debt from such owner.

59. (1) Where the Member, after. consultation with the
Water Resources Authority, is satisfied that, in any area, special
measures for the conservation of ground water are necessary
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in the public interest, whether for the protection of public
water supplies or for the protection of water supplies used for
industrial or other purposes, he may make an order (in this
Ordinance called an Area Application Order) applying the
provisions of sections 61 to 73, inclusive, of this Ordinance to §
such area either until further order or for such period as may
be specified in the order. :

(2) The provisions of sections 61 to 73, inclusive, of this
Ordinance, shall have effect only in areas to which they are
so applied. 10

60. Subject to the provisions of section 32 of this Ordin-

‘ance, every person who has been, prior to the making of an

Area Application Order under section 59 of this Ordinance,
diverting or abstracting water or allowing water to be diverted
or abstracted from ground water, within any area to which
the Area Application Order applies shall, within six months
from the date of the Area Application Order, or within such
further period as may be determined by the Member by notice
in the Gazette, apply to the Water Apportiohment Board for
a licence or sanction under this Ordinance.

16

20

61. (1) No person shall begin to—

(@) construct any well for the purpose of abstracting
ground water therefrom; or :

(b) extend any existing well for the purpose of abstracung
additional ground water therefrom; |

unless he has obtained the necessary authority under the pro-
visions of this Ordinance so to do.

(2) The provisions of this section shall not apply to—

(@) any well which does not reach a depth of 100 feet
below the surface of the ground; or 80

(b) the construction or extension of a well for the purpose
of extracting ground water solely and to the extent
necessary for a supply of water for domestic use or
the watering of stock on the land of any one land-

holder, and, where such land is subsequently divided, 36

only on the subdivision of land on which the well is
situated.

(3) No person shall abstract ground water from—

(@) any well constructed in contravention of the provisions
of sub-section (1) of this section; or 1/

(b) any well, the construction or extension of which is
lawful under the provisions of paragraph (b) of
sub-section (2) of this section, except for the purpose
for which it was constructed or extended,

unless he has obtained the necessary licence or sanction under 45

the provisions of this Ordinance.

62. Where, under the provisions of this Ordinance, a
licence or sanction is required for the abstraction of ground

water, the Water Apportionment Board may, on the applica- - |

tion of any person, grant such licence or sanction with or 50
without cond1t1ons or may refuse to grant such licence or
sanction.

63. Where any person constructs any new work, not
being works as defined in section 2 of this Ordinance, for the
purpose of searching for or extracting minerals and an aquifer 45
is struck, he shall give notice to the Water Apportionment -
Board and shall take such measures and comply with
such conditions as the Water Apportionment Board may from
time to time require for the conservation of water which
may be encountered during any construction;
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Provided that if such person is aggrieved by any such
requirement he may, within thirty days of the date of notifica-
tion thereof, appeal to the Member whose decision shall be
final.

5 ‘64, Any person who contravenes any of the provisions
of sections 61 and 63 of this Ordinance or any requirement
imposed thereunder, or any condition attached to a licence
or sanction granted under the provisions of section 62 of this
Ordinance, shall be guilty of an offence against this Ordinance.

10 65. (1) Every person licensed or sanctioned for the pur-
pose of abstracting ground water by means of a well shall,
in order to prevent contamination or pollution of the water—

(a) effectively seal off to a sufficient depth, any contam-
inated or polluted surface or shallow water in

5 rock openings or soft broken ground;

(b) effectively seal the top of the well between the surface
casing and the internal pump column, and the suc-
tion or discharge pipe;

(c) dispose of all return or waste water by means other

20 than by return to the well;

(d) extend the well casing to a point not less than eight
inches above the elevation of the finished pump house
or pump pit floor;

(e) use either welded or screw type well joints on the

2 casing, if made of metal;

(f) provide the well casing top with a screw connexion to
permit tight flange connexion being screwed or
welded around the annular opening around the
casing and the drop pipe;

30 (g) dispose of effluents or drainage from any. household,
stable, factory, trade premises or other premises in
such a manner as will prevent any such effluent or
drainage from reaching such well or ground water;

and

35 (k) carry out such other work as the Water Apportion-

ment Board may direct, from time to time, for the
prevention of contamination or pollution.

(2) The provisions of paragraphs (g) and (k) of sub-section

(1) of this section shall also apply to persons other than the
40 Yicensee or sanction holder, but where any such work is
carried out, the Water Apportionment Board may order that

it shall be carried out by the licensee or sanction holder and

may apportion the expense. Where an order is made under the-

provisions of this sub-section for the carrying out of any work,
45 such order shall specify the work which is to be carried out,

and no departure from such order shall be made without the

prior authority of the Water Apportionment Board. ‘

(3) If any person fails to comply with an order of the

Water Apportionment Board given under the provisions of this

60 section, the Water Apportionment Board may take such steps

as may be necessary to execute such order, and any expenses

incurred in taking such steps shall be recoverable at the suit

of the Board as a debt from the person upon whom such order
was made.

55 (4). For the purposes of this section, the Water Apportion-
ment Board, or any person deputed by it, may enter any, land
or premises for the purposes of ascertaining any mformatxon
required.

(5 Any person who fails to comply with, or who fails
60 to obey, any order given under the provisions of this sectlon
shall be guilty of an offence against this Ordinance.

Offence.

Contamination
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66. Except where otherwise authorized by the Water
Apportionment Board, if, during the construction of a well,
water is encountered in an aquifer and water from a water table
or higher artesian aquifer tends to flow from the upper aquifer
to the lower aquifer, the well shall be securely cased and fitted 5
with non-return valves or other satisfactory devices, so that
the water from the higher aquifer cannot flow to the Iower '
aquifer. o

67. No well shall be constructed within one mile of any
other well without the prior consent, in writing, of the Water 10

- Apportionment Board.

68. Every artesian well shall be efficiently cased, capped
or furnished with such appliances as will readily and effectively
arrest and prevent the flow therefrom over the surface of the
ground or wasting from the well through the strata through 14
which it passes.

69. (1) No well contractor shall carry out any contract to
construct a well until he has been licensed by the ‘Water
Apportionment Board. , -

(2) Every application for a well contractor’s licence shall 20
be made on the prescribed form and shall be accompanied by
the prescribed fee.

(3) If, on receipt of an application, the Water Apportion-
ment Board is satisfied that the applicant is a fit person to be -

licensed, it shall issue a well contractor’s licence for such 25

period and”subject to such conditions as shall be specified
therein and shall keep a register containing the particulars of
all such licences.

70. (1) No person shall carry out the work of a driller or

‘be in charge of any drilling operation unless he is licensed in 30

that behalf under the provisions of this Ordinance.

2) Every application for a driller’s licence shall be made
to the Water Apportionment Board on the prescribed form,

and shall be accompanied by the prescribed fee.

(3)If, upon receipt of such application, the Water 35
Apportionment Board is satisfied that the applicant is a fit
person to be licensed as a driller, it shall issue a driller’s
licence subject to such conditions as it may impose, and sub-
ject to the provisions of sub-section (4) of this section such

licence shall remain in force for a period therein specified not 40

exceeding five years, and the Water Apportionment Board shall '
keep a register containing the particulars of all such licences.

(4) The Water Apportionment Board may,élt any time
cancel any driller’s licence if the driller has—

(@) conducted any drilling operation improperly; - 45

_(b)lintentionally made a material misstatement of fact
in an application for a driller’s licence;

(c) intentionally made a misstatement of fact in any
report required from him under the provisions of
this Ordinance; . 1/

(d) failed to submit any report required from him under
the provisions of this Ordinance; or

(e} failed to comply with any provision of this Ordinance.

71. Any person, not licensed as a well cpntractor or a
driller who carries out any contract to construct a well, or &5
any drilling operation, shall be guilty of an offence against
this Ordinance.
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72. (1) The following shall be conditions of any licence or
sanction, issued under the provisions of this Ordinance, for
the abstraction of ground water—

(@) that the right of the licensee or sanction holder shall
relate to a specific quantity of water, which may be
obtained with a maximum pumping lift found by
the Water Apportionment Board to be reasonable
or feasible at the time of granting the licence or
sanction :

10 Provided that the Water Apportionment Board

may, from time to time, for reasons of reduced pump-
ing costs in any area or increased value of water,
increase such maximum pumping lift; and

(b) that such licence or sanction does not include the right

15 to have the water level in the well of the licensee

' or sanction holder maintained at any level higher

than the level necessary to make effective such
reasonable or feasible pumping lift.

(2) Nothing in paragraph (b) of sub-section (1) of this sec-

20 tion shall be so construed as to prevent the granting of licences

or sanctions to other applicants later in time, on the grounds

that abstractions under such later appropriations may cause

the water level at the point of abstraction of a prior appro-

priator to be lowered, so long as the rights of existing holders
25 of licences can be satisfied.

73. Priorities of rights to the use of ground water shall
be established separately in each declared area or sub-area
which constitutes, in the opinion of the Water Apportlonment
Board, a separate source of supply: :

30 Provided that where the ground water of different
declared areas or sub-areas is, in the opinion of the Water
Apportionment Board, so inter-connected as to constitute one
common water supply or body of water, or where ground
waters and the waters of a body of surface waters are so

35 inter-connected as to form one common source of supply or
body of water, priorities of rights to the use of all such inter-
connected waters shall be correlated and a single schedule of
priorities shall relate to the whole common water supply or
body of water.

40 74. (1) Any person proposing to apply for a water right
or sanction, or any operator wishing to enter upon the land of
another person, if his proposals are opposed by such other
person, may upon submitting in the manner prescribed, a
general description of his proposals and a schedule of lands

45 which may be affected by the construction and operation of
the proposed works, together with the names and addresses of
the holders of such lands, and upon payment of the prescribed
fee, obtain from the Water Apportionment Board, authority
to enter upon such land and do any necessary preliminary

50 1nvest1gat10n in connexion with the location of such proposed
works.
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(2) The Water Apportionment Board may prescribe a .

time limit within which such investigation shall be completed.

(3) Such applicant or operator or any person authorized

55 by him may, with such assistance as is necessary, enter into

and upon any such land to take levels, make surveys, and do
other necessary work in connexion. with such location. -

(4) The Water Apportionment Board shall not issue any

such authority until it has served a notice on each landholder

60 concerned, that application to enter his lands has been made
by such appticant or operator.

(5) The grant of any such authority shall not authorize or
be deemed to authorize the doing of any damage upon any
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lands entered upon, and if any damage is done, compeasation
shall, failing agreement between the parties as to the amount of
such compensation, be determined by arbitration under the
provisions of the Arbitration Ordinance.

75. Except where otherwise expressly provided in this
Ordinance, every applicant for a water right or sanction shall
complete and file with the Water Apportionment Board the
following documents in duplicate, accompanled by the pre-

- scribed fee —_—

Application for

right involving
drainage or
reclamation.

Amendment of
application.

Approval of
application.

(@) an apphcatlon in the prescnbed form;

.(b) if any road or.road reserve will be affected, a request
for the right to construct any works, referred to.in
the application, across such road, or road reserve;

(c) a general map, drawn in indian ink, or by means of
other indelible process acceptable to the Water
Apportionment Board, on tracing linen or other sub-
stantial material, to such a scale as will allow all
requisite details to be legibly recorded, signed by the

5

10

15

applicant, showing the body of water, the position -

of the intake, forebay, flume, dam, power house,
reservoir, pipes, canals, spillways, or other works
and lands, if any, which may be affected, the names
of the landholders, and the Land Reference
numbers and boundaries of the lands which may be
affected by the proposed works, such map to be
accompanied by verification of the ownership of su¢h
lands; and

~ (d) such plans as may be required under the provisions of

20

25

this Ordinance or by the Water Apportionment 50

Board

76,  The provis_ions of paragraph (c) of section 75 of this

Ordinance shall not apply to applications for water rights or
sanctions involving reclamation or drainage of land, but in

any such case, the applicant shall furnish such particulars as

the Water Apportionment Board shall specify.

7. (1) Upon rec_e1pt of any apphcauon, map, or plan
(if any), by the Water Apportionment Board, or at any time
after such receipt, and whether objections have been received
or not, the Water Apportionment Board may amend or vary
the application, map or plan in any tespect.

(2) Such application, map or plan (if any) or true copies
thereof, shall be open for inspection by the public at all times
during office hours at the office of the Chairman, and at any

other place deemed desirable by the Water Apportionment
Board or the Chairman. _ o

78, (1) After receipt by the Water Apportionmént Board

35

45

of the application together with all particulars, map, and

plan (if any), which it may have required the applicant to
furnish, so as to enable a full understanding to be obtained of
the applicant’s proposals, either as originally submitted or as
varied, the Water Apportionment Board, if in its opinion the
water right or sanction specified would be likely to be in the

50

pubhc interest, or not adverse to it, it shall ‘endorse its condi-

tional ‘approval on both copies of the apphcanon map and
plan (if any) connected therewith: -

Prowded that where an application for a water rlght has

.85

b_ee__n ‘made and._the Water Apportionment Board is of the
opinion that the granting of a water right, either wholly or in

part, would not be in the public interest, it may conditionally

approve the application for a sanction only or partly for a
water right and partly for a sanction.

60
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(2) Where an application for a water right has been made, -

if, in the opinion of the Water Apportionment Board a
licence should not be issued until a hydrographic survey or
other investigation has been made, or if for any other reason

6 the Water Apportionment Board deems it desirable to delay
the issue of a licence, the Water Apportionment Board may
issue a sanction under the provisions of this Ordinance.

79. (1) Applications for water rights shall have preced-

ence according to the date of the filing of each application at
10 the office of the Water Apportionment Board or at any other
place as may be decided by the Water Apportionment Board.

(2) Where two or more applications are filed, on the same

date, for the use of water from the same body of water, the

.Water Apportionment Board shall take into consideration the

1§ various purposes for which the water is to be used under the

respective applications and may decide the precedence which
each application shall take.

. 80. If an applicant fails to complete his application to

the satisfaction of the Chairman within a period of one year,
20 or such other period as the Water Apportionment Board may
in any particular case specify, from the date of its first receipt
at the office of the Water Apportionment Board, the applica-
tion shall be deemed to be abandoned and shall be cancelled.

81. (1) If the applicatioﬁ, map or plan (if any), have been

25 conditionally approved as provided in section 78 of this Ordin--

ance, or if before such conditional approval the Chairman
shall consider it desirable so to do, the Chairman shall prepare
a notice setting forth—

(@) the name and address of the applicant;

30 (b) the body of water from which it is proposed to
abstract, or divert water or on which it is proposed to
impound water;

() the place at which the water is proposed to be used;
(d) the purpose for which the water is proposed to be used;

(e) a statement that any objection must be filed with the
Water Apportionment Board within thirty days
from the date of the first publication of such notice
and that a copy of any objection shall be served on
the applicant; and

(flany further information considered by the Water
Apportionment Board to be necessary.

(2) Such notice shall be transmitted to the applicant who
shall, if still he: desires to acquire a water right or sanction,
within twenty-one days from the date of the receipt of such

45 notice, unless such time is extended by the Water Apportion-
ment Board, cause it to be published in some newspaper,
which may be specified by the Water Apportionment Board,
published in the Colony, and having circulation in the locality
in which the proposed works would be situated, and in

50 addition, in one issue of the Gazette.

(3) If it appear to the Water Apportionment Board to be
in the public interest so to do, it may requlre the applicant to
publish such notice in such newspaper and in a second news-
paper having circulation in-the locality of the proposed works,

55 on not more than four occasions within thirty days, or may
require such notice to be published in a modified ot altered
form. ‘

(4) The Water Apportionment Board may, in any par-
ticular case, exempt any applicant from compliance thh the
requlrements of this section.
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» - 82.-11) Any objection to an application shall be filed with
the Water Apportionment Board in duplicate within thirty days
from.the date of the first publication of such notice or of such
altered ‘or modified notice, and shall contain the name and
address of the objector and the specific grounds of objection, 9
and:a'copy of such objection shall forthW1th be served, by the

. objector, on the applicant.

(2) The Water Apporuonment Board shall consider such

PRt ob}ectmn and if, in its opinion, the gl‘ounds of objection are

Final approval
or refusal of
application.

Procedure if
application for
water right or
sanction is not
approved,

Anthorization

of works,

 not, prima facie, sufficient to warrant an inquiry, it shall so 1 Q

decide and shall notify the objector of such decision, but if it
considers the alleged grounds sufficient to warrant pubhc
Inquiry, it shall fix a day for the holding of such inquiry.

- (3) The Water Apportionment Board may, for the purpose
of such inquiry, summon and examine witnesses upon oath or 15

- affirmation, adjourn the hearing to obtain further evidence

or until the applicant has submitted plans, or altered plans,

or other documents, dismiss the objection, direct the applicant

to amend his application, or dismiss the application.

(@ T the powers of the Water Apportionment Board
under sub-section (3) of this section, are delegated to any
person, such person shall report in writing to the Water Appor-
tionment Board and the Board may decide the application
upon such report.

| (5) The Water Apportlonment Board may, in any par- 25
tzcular case, exempt any applicant from compliance w1th the
requlrements of th1s section.

83. After consideration of any objection to any appli-
cation, or upon the advice of a Regional Water Board the
Water Apportionment Board may— 30

-* ' (a) finally approve the apphcatlon
(b) refuse the application; .
R finally approve the application in part only;
-~ (d) where an application is for a water right, finally

il approve the application partly for a water r1ght and 35

partly for a sanction; or

Y () finally approve the application for a sanction only

either wholly or in part.

-84, If af‘rer receipt by the Water Apporuonment Board
of such application, and any map and plan, together with 4
such particulars of the applicant’s proposals as it may have

‘required, the Water Apportionment Board considers that the
proposed water right or sanction would not be in the public

interest, or would unduly interfere either with the undertakings

‘of ‘other operators or with other users, it shall endorse its 45
'dis"a"pproval upon both copies of the application and any other
necessary documents relating thereto, and shall state its
reasons for such disapproval, and shall return one copy of each

such document to the applicant.

85. (1) If the application, as filed . or as amended by the 50

;Wavter Apportionment Board, is finally approved by the Water
| ,Appomonment Board, the Board shall authorize the construc-

tion of the works by an authorization, and may specify in such
authorlzatlon the time within which the construction of such.

‘works is to be commenced and to be completed. 55

(2) The authorization for the construction of any such

‘works, shall be-in the form prescribed by the Water Apportion-
‘ment Board, or by rules made under this Ordinance and shall

be numbered.
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(3) The licence or sanction issued on completion of the -

works, in accordance with the authorization and any modifi-

cation thereof to the satisfaction of the Water Apportionment

Board, shall bear the same number as was endorsed upon the
+& authorization.

(4) A copy of the application, map or plan Gf any) as

approved shall be returned to the applicant with the authoriza- )

tion.

(5) No material deviation from the application, map or

10 plan as filed, or amended by the Water Apportionment Board,

shall be made without the consent of such Board, and any

question arising as to whether any deviation is material shall
be determined by the Water Apportionment Board.

86. (1) Any works authorized under the provisions of this
15 Ordinance may, if the Water Apportionment Board so deter-
mines, be inspected during construction, by officers of the
Department or of the Water Resources Authority and the cost
~of such inspection, or of such portion thereof as the Chairman
* declares to be necessary in the interest of the safety of life and
20 property, may be required by the Water Apportionment Board
to be borne by the operator.

(2) No such inspection shall be deemed to imply a

- Government guarantee of the works constructed, or to support

or justify any claim whatsoever against Government in con-
25 nexion with such works.

87. Upon any inspection made under the provisions of
section 86 of this Ordinance, the Water Apportionment Board
may order the operator to make any addition or alteration
which it considers necessary for the security of any works,

30 whether completed or in course of construction, and if such

. order is not complied with to the satisfaction of the Water
Apportionment Board, within such period as may be speci-
fied by such Board, the authorization for such works may be
cancelled or modified by the Water Apportionment Board.

‘35 88. When any works for carrying, storing or using water
are not of sufficient capacity to carry, store or use the quantity
or discharge to which a water right or sanction has been
-acquired by an operator in connexion with such works, his
water right or sanction shall be limited to the quantity or dis-

40 charge which such works are capable of carrying, storing or
using, and, in case of dispute as to such quantity or discharge,
the Water Apportionment Board may order an inspection of
‘the works, and the licence or sanction may be varied by the
Water Apportionment Board so as to authorize only the

45 quantlty or discharge of water which the works are capable of
carrying, storing or using in a reasonable and beneficial
manner. _ . .

89. (1) Upon the expiration of the time mentioned in an

.. authorization for the construction of werks, or at any time

- 50.before such date, if such construction is sooner completed, the

operator shall submit a completlon certificate upon the
_prescribed form. -

(2) Thereupon an mspectlon may be made, by an officer

. appointed for the purpose by the Water Apportionment Board,
§5 to ascertain that the works have been competed in accordance
-with the authorization, that the easements, if any, for the works
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Water right
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capacity of
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Completion
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have been obtained, that agreements, if any are necessary, have
been entered into for the supply of water for utilization on
lands which are not the property of the operator or for the
drainage of lands, and that the works as constructed are of
the required capacity. s

(3) 1f the work is not completed within the time mentioned
in the authorization, a progress report shall be submitted in
lieu of completion report, and the operator may apply for an
extension of the time limit of the authorization.

(4) Such extension may be refused or may be sanctioned 20

upon such terms as the Water Apportjonment Board may
specify.

90. (1) Upon compiletion of works, to the satisfaction of
the Chairman and in accordance with the terms of the autho-
rization or amended authorization, the Water Apportionment 15
Board shall—

(@) where an application, or part thereof, has been finally
approved for a water right, issue to the operator,
under such terms and conditions and for a fixed
period or otherwise as the Water Apportionment 2o
Board shall decide, a licence to divert, abstract,
use, or. store, the quantity of water for which
the application for a water right was finally
approved, and such licence shall bear the number
accorded to the authorization, wita priority from the g5
date on which the application containing full details
of the applicant’s proposal together with such
particulars, map or plan as may have been required,
was filed, subject to the provisions of section 78 of
this Ordinance; 30

(b) where an application, or part thereof, for a water right,
has been finally approved for a sanction only
or where an application for a sanction has been
finally approved, issue a sanction under such terms
and conditions and for such a period, not exceeding 35
ten years, as the Water Apportionment Board may
determine.

(2) (@) A sanction shall be inferior in standing to a
licence, shall not be appurtenant to any piece of land and shall
not be transferable. 40

- (b) No sanction shall have any priority.
(c) A sanction may be renewed at the discretion of the

‘Water Apportionment Board for such a period, not exceeding

ten years, and upon such conditions, as the Water Apportion-
ment Board may think fit. 45

(d) Any sanction holder who desires the renewal of his
sanction, shall make application to the Water Apportionment
Board, on the prescribed form, at least ninety days before the
date on which such sanction will terminate.

(e) If a renewal of a sanction is not granted by the Water 50

Apportionment Board, the sanction haolder; on being notified
by the Water Apportionment Board, shall cease to abstract,
divert, obstruct or store water, as the case may be, on or before
the day on which such sanction terminates. ~

() If a sanction is to be converted into a water right, 55
“the ‘'Water Apportionment Board shall mform the sanction

holder.
(g) The sanction holder shall obtain any requisité ease-

‘ment within a period not exceeding two years from the date

when he was so informed, or such other time as the Water 60
Apportionment Board may determine. otherwise such proposal. .
to issue a water right shall automatically lapse and any subse-
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quent application, by the sanction holder for a water right in
lieu of such sanction, shall be considered as a new application
and the date of priority shall be the date upon which such
subsequent application was filed.
5 91. (1) Notwithstanding anything contained in this
Ordinance, other than the provisions of sub-section (2) of sec-
tion 78 and section 171 thereof, the Water Apportionment
Board may, when an emergency exists, or, if in the opinion of
the Water Apportionment Board exceptional circumstances
10 warrant such action, authorize by sanction, for a period not
exceeding one year, the diversion, abstraction, obstruction or
use of water and the works required therefor according to such
terms and conditions as the Water Apportionment Board may
specify in such sanction, regard being had to the extent to
15 which the authorization of such sanction would be likely to
interfere with the domestic requirements of other users.

(2) In the event of any works not being in conformity with

a sanction issued under the provisions of this section, or in the

event of such sanction having been terminated, the Water

20 Apportionment Board may forthwith demolish any such works

and recover the cost of such demolition, from the person con-

cerned, in any competent court, the sanction holder shall

surrender his sanction to the Water Apportionment Board
which shall be endorsed by such Board accordingly.

25 92. (1) The us'e of water shall be reasohab]e as wéll as
beneficial in relation to others who use the same sources of
supply or bodies of water.

(2) All questions as to full, efficient, reasonable and benefi-
cial utilization, as to adverse effect of works, or as to limita-

30 tion of supply owing to abnormal conditions shall, from time

to time, be decided by the Water Apportionment Board, whose
written decision shall be final and binding.

(3) In deciding any such question the Water Apportion-

ment Board shall have regard to the particular circumstances of

35 the area concerned, the time at and the period during which

the water is used, and any other circumstances relevant to the
question.

(4) The right of a licensee or the privilege of a sanction
holder to divert, abstract, use or store water shall be limited to
40'the quantity or proportion of the discharge of the body of
water concerned, whether it be normal flow or flood discharge,
granted by licence or sanction, and in accordance with the
terms of the licence or sanction, or in accordance with other
rights lawfully exercised under the provisions of this Ordin-
45 ance:

Provided that every licence or sanction shall be subject to
cancellation or variation by the Water Apportionment Board
for- waste of water, or non-use, non-continuance of
reasonable. beneficial use, misuse or only partial use of the

50 water right or sanction granted, or non-compliance with the
conditions of the licence, or sanction, and, if so cancelled or
varied, such licence or sanction shall be returned to such
Board ‘for endorsement thereon of such cancellatlon or
variation:

§6 - Provided further that no licence for a public project or
urban project shall be cancelled or varied, either in whole or
part except, by the Member, but, in so far as an urban project
licence is temporarily not required, in whole or in part, for the
purpose for which it was issued, a licence or sanction for a

60 definite period in, respect of the same supply may be issued
to.any person upon application for a water right or sanctlon
under- the: provisions of thls Ordinance.
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93. (1) The Water Apportionment Board may prescribe
in a licence or sanction that the operator sHall construct, fix,
and maintain, in a sound and efficient manner, weirs, flumes,
sluice gates, valves or other controlling or measuring devices,
ensuring that only the quantity of water, or proportion of the ¢
flow of the stream, which the operator is authorized to
abstract, divert, use or store, shall be abstracted, diverted, used
or stored by the operator in exercise of such water right or
sanction, or it may, at any time subsequent to the issue of such
licence or sanction, require the. licensee or sanction holder 70
to construct, fix and maintain such weir, flume, sluice gates,
valve or other controlling or measuring device.

(2) The Water Apportionment Board may prescribe the
design, materials and method of construction of any such
controlling or measuring devices. . 15

-(3) Every licensee or sanction holder storing water in a
reservoir shall, at the discretion of the Water Apportionment
Board, and according to plans approved by it, construct, fix,
and maintain in a sound and efficient manner flumes, weirs,
sluice gates, or other controlling or measuring devices at 20
points on the stream to be determined by such Board and, if
required so to do, on each and every stream, or body of water,

<discharging into or from such reservoir, for the purpose of

determining the amount of water flowing into or stored in such
reservoir or the flow below such reservoir, or both. = 25

(4) If any licensee or sanction holder neglects or refuses
to commence the construction or fixation of such flumes,
weirs, sluice gates, valves or other controlling or measuring
devices, within three months after notice to do so by the Water
Apportionment Board, or to prosecute the said construction 3¢
diligently, or to maintain the same sat1sfactonly, the Water
Apportionment Board may—

(@) construct, fix, maintain or cause to be constructed,
fixed and maintained the said flumes, weirs, sluice

gates, valves or other controlling or measuring 35

devices;

(b)Y open or cause to be opened the sluice gates, valve or
outlet of any reservoir, or, failing such outlet,

. demolish or cause to be demolished any works in
order to provide an outlet, or close or cause to be 40
closed any canal or pipe or other work for diverting
or abstracting water, to permit such quantity of water
to flow down the stream for the use of other persons,
as the Water Apportionment Board may deem
proper, until the said licensee or sanction holder 45
shall construct, fix or maintain the said flumes, weirs,
sluice gates, valves or other controlling or measuring
devices.

(5 All costs and charges in connexion with any such
operation shall be paid by the licensee or sanction holder 40
and, if not so paid, shall, in addition to any other penalty
provided under this Ordinance, be recoverable as a debt due
to the Crown, and, if the licensee or sanction holder further
refuses or fails to comply with the said requirements, the
Water Apportionment Board may cancel his licence or 55
sanctlon |

. (1) Any operator constructmg any works under the
prov1sxons of this Ordinance, shall, during such construction,
keep open, for safe and convenient travel, all public roads and

rights of way therefor, publicly used as such, when they are 60

crossed, or interfered with, by such works, and shall, before
water is admitted to such works, construct to the satisfaction
of the authority concerned, or, at the option of such authority,
refund to it the costs of constructlon by it of -a substantial
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bridge with proper and sufficient approaches thereto over such
works, and of such railings, fences, guard posts, culverts, face-
‘walls, and other structures and appurtenances as such
authority, with the approval of the Water Apportionment

- 5 Board, may declare to be necessary in the public interest and

all ‘such bridges, approaches and appurtenances shall there-
after be maintained by the operator, while his water right or
sanction is valid, or, alternatively, at the option of the
authority, at the expense of the operator.

10 (2) The authority concerned may at any time at its own
cost, renew or alter such bridge or any structure or works in
connexion therewith.

95, (1) Whenever it is shown to the satisfaction of the

Water Apportionment Board that, owing to - drought,
15 natural changes, increased demands on a body of water, or
other causes, the diversion, abstraction, storage or use of the
water authorized to be diverted, abstracted, stored or used by

a licensee or sanction holder causes inequity or causes a

Alteration of
quantity of
water
authorized to
be diverted by
licensees or
sanction
holders. .

shortage of water for domestic purposes or any other purpose

20 which, in the opinion of the Water Apportionment Board,
should have priority, it may revise and alter the discharge or
quantity of water which any licensee or sanction holder is
authorized ‘to divert, abstract, store or-use:

Provided that before any such revision or alteration is

25 made, notice of the intention in that behalf shall be given by

the Water Apportionment Board to any licensee or sanction

holder who may be adversely affected thereby, and any such

licensee or sanction holder may, within thirty days thereafter,
appeal to the Member whose decision shall be final.

30 (2) The Water Apportionment Board may decide what .

compensation (if any) shall be paid to a licensee or sanction
holder and by whom it shall be paid in respect of any loss
incurred by action being taken under the provisions of sub-
section (1) of this section and, if such licensee or sanction
35 holder is not satisfied with the amount of such compensation
he may lodge an objection with the Water Apportionment
Board within thirty days of the date of notification of the
-decision of the Water Apportionment Board and the matter
shall then be referred to arbitration as provided in sectlon 174

_ 40 of this Ordinance :

Provided that if it is decided that any compensation is
payable to the licensee or sanction holder such compensatlon
shall be recoverable as a civil debt.

96. (1) When issuing a licence, the Water Apportionment

45 Board shall specify, as far as practicable, the particular portion
of any land, or the particular undertaking, to which the water
right is to be appurtenant and such water right shall thereupon,
save as herein provided, be appurtenant to such portion of
lIand or such undertaking, and such water right shall pass with

- 50 any demise, devise, alienation, transfer or other disposition

thereof, whether by operation of law or otherwise :

Provided that if, in the opinion of the Water Apportion-
ment Board, circumstances, not under the control of the licen-
see, have changed singe the issue of the licence and the water

55 concerned cannot under such circumstances be reasonably
beneficially used by such licensee on the particular portion of
land to which such licence is appurtenant, the Water Appor-
tionment Board may, on application by such licensee and
provided it is in the public interest and the rights of others

go are not adversely affected thereby, transfer such licence to
another portion of the land owned by such licensee and such
transfer shall not affect the priority of such licence,

Water right to be
appurtenant to
the land for
which issued.
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(2) When the land or undertaking; to which the water rlght
is appurtenant, passes to another landholder or owner such
licence shall be surrendered to the Water Apportionment
Board for endorsement thereon of the name of the new land-l
holder or owner. 5

(3) Notwithstanding anything contained in sub-section (1)
of this section, if the land to which the water right is
appurtenant, has been, or is about to be, divided in ownership,
the licence shall be surrendered to the Water Apportionment
Board, and such new licence, as may be issued by the Water 10
Apportionment Board, shall be dependent upon the
acquisition of such easements, if any, as may be required and
may be issued with such modifications of the original licence
as, in the opinion of the Water Apportionment Board, may be
rendered necessary or desirable by the circumstances. 15

97. When any licensee or sanction holder ceases to
utilize the water in accordance with the terms of his licence or
sanction he shall, by notice to the Water Apportion-
ment Board, abandon the whole, or any part capable of
separation, of the water right or sanction acquired, and, upon 20
such abandonment, the Water Apportionment Board may
direct such licensee or sanction holder to remove all or any
works erected in connexion with such water right or sanction,
within such time as it shall specify and, in the event of the

refusal or failure of such licensee or sanction holder to remove 26

such works, the Water Apportionment Board may remove all
or any portion of such works, and may recover the cost of
such removal from such licensee or sanction holder:

Provided that where any land or undertaking to which
a water right or sanction .is appurtenant is mortgaged or 30
charged, no abandonment of such water right or sanction shall
be effective without the consent in writing of the mortgagee or
chargee.

- 98, Every licence and sanction shall be subject to subse-
quent readjustment by the Water Apportionment Board after 35
a hydrographic survey of the body of water has been made,
and after reasonable notice has been given to all parties
affected, but no such read]ustment shall affect the priority of
the licence.

99. An operator, who desires to change the point of 40
diversion or abstraction of the water used or to be used by
him, shall apply to the Water Apportionment Board for
permission so to do and the Water Apportionment Board may
grant such application if it is of the opinion that it is in the
public interest so to do and that the rights of others will not be ¢5
affected thereby and any question regarding the alteration in
the priority of a licence granted to such operator, shall be
determined by the Water Apportionment Board.

100. (1) The water granted under licence or sanction may
be used only for the specific purpose stated in the licence or 50
sanction relating thereto and, if the licensee or sanction holder
desires to use such water for any other purpose, he -
shall make application to the Water Apportionment Board and

supply such particulars as the Water Apportionment Board
may require : 55

(2) If such application is granted by the Water
Apportioniment Board such licensee or sanction holder shall
surrender his licence or sanction to the Water Apportionment
Board, and the Water Apportionment Board shall issue a new
licence or sanction with such modifications as it considers 60
necessary and any question regarding the alteration of priority

~ of such new licence shall be determined by the Water Appor-

tionment Board,

April 20, 1949
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101. Whenever the holder of land, to whom a water Apportionment.
right or sanction has been granted, desires to have the water
concerned apportioned between two or more parts of the land
in respect whereof the water right or sanction was originally

5 obtained, he shall apply to the Water Apportionment Board
for an apportionment, and the Water Apportionment Board,
on being satisfied that the rights of others will not be pre-
judiced thereby, may, after notice to all persons believed by it
to be concerned, amend the licence or sanction originally

10 granted, or may issue two or more new licences or sanctions to
conform with the apportionment authorized. Such new
licences or sanctions shall, after providing for the authorized
uses of the water and the periods of use provided for in the
original licence or sanction, not authorize in the aggregate, the

16 diversion, or storage, of more water than the discharge or
quantity authorized to be diverted, abstracted, stored or used
by the original licence or sanction.

102. Any two or more licensees or sanction holders may Mingling waters.
mingle the waters authorized by their licences or sanctions,
-20 and may construct works to carry and use such mingled water:

~ Provided that the plans of any such works shall be sub-
ject to the approval of the Water Apportionment Board in all
respects as new works and, except as to the mingling of such
waters and the construction and maintenance of such works,
25 the licence or sanction of such licensee or sanction holder
shall in no way be enlarged or varied.
103. The production of a licence, sanction or authoriza- Licence,
. . . sanction or
tion, or any copy thereof purporting to be certified by the authorization as
Chairman of the Water Apportionment Board shall, without . evidence.
80 further proof, be prima facie evidence in all courts of the
* matters and things specified therein.

104. Every operator shall maintain and retain his works MWorks to be
. . . . ept in repair.
in a good, proper and workmanlike manner to the satisfaction
of the Water Apportionment Board, so that the same shall,
35 at all times, be of sufficient strength and capacity for the
fulfilment of the purpose for which they were constructed,
and so that no damage shall occur to any road, property, or
work in the vicinity thereof, and any person -aggrieved by the
failure or neglect of such operator so to do, may within a
40 reasonable time after such failure or neglect has been dis-
covered, serve such operator with notice thereof, and if such
operator declines or fails to remedy any such defect, inefficiency
or neglect, such person may recover damages in respect of any
loss sustained by him in consequence thereof.

45 105. (1) In the case of all water rights or sanctions i?r‘i;‘;zge]:fl &
involving the irrigation of lands, provision shall be made by B
the operator for the efficient drainage of such lands and the
delivery of the residue of used or unused water to a water-
course or a body of water by drainage or other works.

50 (2) Whenever, in the opinion of the Water Apportionment
Board, no provision, or insufficient provision, has been made
by the operator for the delivery of used or unused water to a
watercourse or body of water, or for the drainage of irrigated
lands or swamps created by any diversion or abstraction of

55 water, it may order the operator to construct and maintain
such works as will, in its opinion, cause such water to be so
delivered or as will drain such irrigated lands or swamps.

(3) If any operator fail within a reasonable time to obey

any order of the Water Apportionment Board given under the

oo provisions of this section, his licence or sanction may be can-

celled by the Water Apportionment Board, and the water right

or sanction shall thereupon become null and void, and he shall
be guilty of an offence against this Ordinance.
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106. No water, stored or penned back by any operator,
shall be released without reasonable notice -being given to
all persons whose property may be liable to injury thereby,
and the operator shall not, by reason of anything in this Ordin-
ance contained, be relieved from liability for any loss, damage: 5
or injury sustained by anyone arising from the release of such
water.

107. Every operator shall be liable for and shall make
good, in such manner as the Water Apportionment Board or
any officer delegated by it may determine, all damage to any ‘10
public works which may be occasioned by reason of the works
of the operator breaking, or being defective in construction, or
out of repair, or of insufficient capacity, and in the event of
such works not being made good after notice so to do has been
served on such operator by the Water Apportionment Board, 15
the Water Apportionment Board may cause such works to
be made good and recover the cost thereof in any competent
court.

108. Any person engaged in the construcuon of any road
or public works may, with the approval of the Water 20

Apportionment Board and upon giving reasonable notice

to the operator concerned, cross, divert or otherwise interfere
with the work of such operator for such reasonable period as
may be necessary, provided that such person shall do as little
damage as possible, and shall, as speedily as possible, restore’ 25
such work to a condition in which it w111 fulfil its required
purpose.

109. Every operator, upon the order of the Water
Apportionment Board, or any person authorized by the
Water Apportionment Board for that purpose, shall produce 30
for inspection any licence, sanction, authorization, map, plan,
specification, drawing or other document relating to the works
or to the water right or sanction of such operator or to the
flow of water in such works or in the body of water affected
by such works. | 38

110. Any l1cence sanction, authorization or other docu-
ment issued under the provisions of this Part of this Ordinance
which has been issued imperfectly or without compliance with
all or any of the terms governing the issue thereof, or which
contains some inaccuracy, which can be corrected without 40
affecting the rights of other parties, or which is incomplete or
indefinite in its terms.and conditions, shall be returned to the
Water Apportionment Board upon an order of the Chairman
to the person to whom it is issued, and such licence, sanction,
authorization or other document may be re-issued with such 44
amendments as may be considered by the Chalrman to be ’
necessary.

111. (1). Any operator who has received an authorization,
under the provisions of this Ordinance, to construct works for
the purpose of a licence or sanction, where the works autho- 40
rized, or a portion of them, would, when constructed, be
situated upon lands not held by the operator, shall acquire an
easement on, over, or through the land on which the works
would be situated, and, unless the works have previously been
constructed under any lawful authority not amounting to an 56
easement, and under the authority of a sanction, shall not
exercise the authorization unless and until he has acquired such
easement.

(2) Where the works, referred to in sub-section (1) of this
section, are to be constructed for the purpose of a sanction, the, 60
written permission of the owner of the lands for such works to
be constructed thereon shall be suflicient for so long as the .
person giving the permission is the owner of such lands;
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" Provided that anything done under the provisions of this
sub-section shall not prevent an application for an easement
being made in accordance with any other prov1s1on of this
Ordinance.

5 112. The acquisition of an easement under the last pre-
ceding section shall not affect the burden or benefit of any
encumbrance on the land existing at the date of such acquisi-
tion or the liability or right of any person in respect thereof.

113. An easement shall include the right of access to

10 any piece of land contiguous to the water of the operator

in so far as may be necessary for the purpose of constructing,

inspecting, maintaining or repairing the works of the operator

and for any purpose necessary for the effective enjoyment
of the easement.

15 114. An easement shall include the right to take such
materials existing naturally on the land, as may be approved
by the Water Apportionment Board, from the land on,
over or through which such easement has been granted, for
the purpose of constructmg, maintaining or repairing any work

20 thereon.

115. When works have been executed by an operator on
another person’s land, any land occupied solely for the
deposit of excavated material from the works executed shall,
notwithstanding the payment of compensation and except in

‘ 25 the case of an easement for drainage or reclamation, remain
available to such person for his own purposes, and such person
may remove such excavated material, provided that no damage
shall be done to the works of the operator, neither shall the
works be obstructed or interfered with by such removal.

30 116, Any operator who has acquired an easement which
includes the construction of a canal, shall take and maintain
adequate measures for preventing the introduction into the
canal of a greater quantity of water than that which the canal
is capable of carrying, and shall not cause damage to any land

35 in respect of which the easement is held by permitting the
accumulation of weeds, silt, .or any other obstruction or
nuisance which might cause flooding, or any othér damage
whatsoever, and compensation for any damage so caused may
be recovered from the operator in any competent court. =

40 117. 1If damage shall be caused to the land over which
the easement is held, by the works of an operator, the holder
of the land over which the easement is held may require such
operator to construct such additional works as are necessary,
in the opinion of the Water Apportionment Board to prevent

45 such damage or any recurrence thereof, and the Water Appor-
tionment Board may, by order, require the operator to construct
such additional works at his sole expense, or partly at the
'expense of the landholder and partly at the expense of the
operator. If the operator fails to comply with an order of the

50 Water Apportionment Board, given under the provisions of

this section, the Water Apportionment Board may cancel his .

licence or sanction, and thereupon such licence or sanction
shall be returned to the Board.

118. An operator who has acquired an easement for the
55 construction of works on another landholder’s land which—
(a) prevents the landholder passing freely over or on hlS
" land as theretofore; or
(b) interferes with his existing works, structures or devices,
upon his land,
60 shall, at his own expense, construct and maintain in repair, to
the - satisfaction of the Water Apportionment Board and
under such conditions as it may prescribe—

() such bridges and other structures and devices, as will
make communication safe and convenient; or
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ment either as originally proposed or as modified by agree-
ment, the operator shall embody the particulars and other -
matters pertaining thereto in a deed and, after its execution by 385
the parties concerned, shall send two copies of such deed,
certified by the Registrar of Titles, to the Water Apportion-
ment Board.

'121. If the landholder does not, within two months after
the service of a notice under the provisions of section 119 40
of this Ordinance, agree to the claim for an easement OfF
to any other matter necessary for an easement, the operator
may apply to the Water Apportionment Board for an easement
in the manner prescribed, and shall serve notice of such
application upon the landholder. | 45

122, The Water Apportionment Board may either
dismiss the claim for an easement, or, with the approval of the
Member, grant the easement with or without modification and
subject to such conditions as it deems just, but if the amount
of compensation to be paid is the subject of disagreement 50
between the operator and the landholder, and if the claim
is  awarded by the Water Apportionment Board and the
amount of compensation recommended by it is not agreed to
by the parties, the decision on the question of the amount of
compensation to be paid by the operator shall be referred to 55
arbitration under the provisions of the Arbitration Ordinance.

123. An easement, acquired under the provisions of this
Ordinance, shall lapse if the works authorized are not com-
pleted and the water is not utilized within one year from

the date of acquiring such easement or within such further 6o

period as the Water Apportionment Board may determine,
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, (ii) such works, structures or devices as such Board con-
siders necessary to enable the landholder effectually to
enjoy the use of any works, structures or dewces
interfered with. '

3;?11;5‘:“ | 119. An operator claiming an easement under the pro- 5
ease'me%lt to visions of this Ordinance shall serve a notice in writing on the
lszz\éehgfége on  holder of the land on, over or through which he desires to
R acqulre the easement, and shall in such notice state the follow-
ing particulars, and such further particulars as may be required

by rules made under this Ordinancé— . 10

(a) a description of the proposed works and a statement
of their use;

(b) a statement of the quantity or discharge of water, if
any, to be diverted or dealt with; |

(¢) 2 map showing clearly the nature and locality of any 15
works or area of swamp or lands to be reclaimed,
if the easement is for reclamation of a swamp or

~ lands; | -

(d) a statement of the area of the land (if any) which is
or will be occupied by the works, flooded as a result 20
of the works, or required for purposes of inspection
and maintenance of the works, or required for the
excavation or collection of material for the works,
for the deposit of soil or material derived from the
works, or for a road or roads to obtain access to the 26
works;

(e) a statement of the compensation which is offered and
the period of time during which the operator wishes
to enjoy the easement, | |

and a copy of such notice shall be sent by the operator to 30
the Water Apportionment Board. |
I the landholder 120. If the landholder agrees to the claim for an ease-
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or if, at any time, substantial use is not made of the water
right or sanction in accordance with the terms of the licence or
sanction for a continuous period of two years.

124. (1) If any work, constructed on the land of a person operator to
5 other than the operator, be out of repair or require cleaning, k¢ hisworks
the operator, or his agent, shall if, required in writing by the repair.
landholder to repair or clean such work, carry out such re-
quirements within a reasonable time, and if, he fail so to do,
~ the landholder may cause to be done all things necessary for
10 carrying out such repairs or cleaning, and may recover the cost

thereof from the operator in any competent court.

(2) Such repairs or cleaning shall not be unreasonably
demanded, and, in the event of a dispute between the parties,
the Water Apportionment Board shall decide what are reason-

15 able repairs or cleaning.

(3) An operator who allows or suffers any such works to
fall into disrepair, or, in the opinion of the Water Apportion-
ment Board to be in such a state as to require cleaning, shall
be liable for all damage which may arise in consequence

20 thereof.

125. (1) Any landholder on, over or through whose lands Landholder
an easement has. been applied for or been granted may, by M2y demand
application to the Water Apportionment Board either before of the works
or after the construction of any proposed works, apply for a ©°f an operator.

2s water right or sanction to make use of such works or the pro-
posed works for the diversion, abstraction, storage or use of
whatever water he may become entitled to divert, abstract,
store or use under the provisions of this Ordinance:

- Provided that, before such licence, sanction or authoriza-

30 tion is issued by the Water Apportionment Board the land-
holder shall prove, to the satisfaction of the Water Apportion-
ment Board, that the works of the operator can be satisfactorily
used for the purpose of the landholder and without material
detriment to the operator and such proportionate cost of such

35 works shall be paid by the landholder to the operator who
constructed or is constructing the works as may be agreed on .
between the parties, or, failing agreement, as may be deter-
mined by the Water Apportionment Board, and such agree-
ment or decision shall be final and binding on all parties.

40 (2) Such operator may require the landholder to enter
into an agreement to continue to pay the proportionate cost of
maintaining_the portion of such works made use of, until he
has, in writing, surrendered such right of user and, in the
event of disagreement, the decision of the Water Apportion-

45 ment Board shall be final.

(3) If such works require modification to enable the land-
holder to enjoy their use, he shall, unless the matter is otherwise
agreed, pay to the operator—

(@) the entire cost of modifying them in the manner
80 - . "~ ‘approved by the Water Apportionment Board;

(b) the cost of constructing and maintaining such devices
~for apportioning the quantities of water as the Water.
Apportionment Board may prescribe or approve.

(4) The Water Apportionment Board may modify any
55 rate of payment, upon application by either party, when it
is proved to its satisfaction that altered conditions have ren-
dered a revision of such rate of payment just and equitable,
and any such alteration of such rate of payment shall have
effect from a date to be specified in a notice to be posted to
60 both parties by the Water Apportionment Board but shall not
~ have retrospective effect, Lo
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126. An easement acquired under the provisions of this
Ordinance shall be registered against the title affected and a
plan, which shall be signed by, or by the authority of, the
Director of Surveys, shall be attached to each document
granting such easement. . 5

127. (1) An easement, acquired under the provisions of
this Ordinance, shall determine if and when the licence, sanc-
tion, or authorization, for the exercise of which such easement
has been acquired, is cancelled as provided for in this Ordin-
ance, and on the date of such cancellation. 10

(2) On the determination of any licence, sanction or
authorization, any works constructed by the operator on the
lands of another person shall, where such operator is the sole
licensee or sanction holder, if not removed by such operator
within one year from the date of such determination, become 14
the property of such other person, unless otherwise ordered by
the Water Apportionment Board.

(3) On the determination or alteration of an easement the
Water Apportionment Board shall notify the landholder over

whose land the easement was granted and the Registrar of 20

Titles, and the landholder concerned may take such action
as shall be necessary to cause his title to be freed from such
easement. :

128. (1) If there shall exist, wholly or partly, upon any
land, any swamp or any natural or unauthorized obstruc- 24
tion to the natural flow of water as determined by the Water
Apportionment Board, which tends to cause a diminution

- of the flow by evaporation, absorption or otherwise, the Mem-

ber, upon application by the Water Apportionment Board, and
on the advice of the Water Resources Authority, may order 3¢
that such swamp be drained, or that such obstruction be
removed. In this sub-section the term “drained” includes the
by-passing of the flow around any such swamp.

(2) The Member may, for the purpose of such drainage or
removal, order such work and such method of execution gz
of work as the public interest may appear to justify or
require, and may make such order as to the allocation and
collection of the cost of such works and as to their subsequent
maintenance as may appear to be equitable having regard to

the benefits which might accrue to other parties from the ¢¢

execution of such works and the increased provision of water
expected therefrom, and such order may provide that such
work shall be aided by public moneys, to such extent as may
be authorized by the Legislative Council of the Colony:

Provided that, except by agreement or on payment of 45
compensation, no works involving the drainage of a swamp
shall deprive of reasonable access to water any landholder
with a licence or sanction to divert or abstract water from such
swamp. | |

129. When swamps encroach upon the holdings of 50
various landholders and some of them desire to effect their:
reclamation in common, the Member may compel a dissenting
minority to pay all expenses collectively with the majority.
In this section “majority” means the landholders who repre-
sent the major part of the area of land considered, by the Water 55
Apportionment Board, to be reclaimable.

130. Upon the expiration of the time allowed in an
authorization, or of any extension of such time, for the com-
pletion of works under the provisions of this Ordinance, the
rights therein granted to the operator shall cease and gp
determine, and any works, at the date of such determination,
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constructed, erected, fixed or acquired, may be taken over
and operated, or disposed of, as ordered by the Member, if
not completed within the time allowed.

131. 1) Subject to the payment of compensation there-
4 for, the Member may, if at any time he shall deem it advisable
in the public interest so to do, take over and operate, or other-
wise dispose of, the works of any operator authorized under
the provisions of this Ordinance, and, in such event, every
licence or sanction, granted in connexion with such works,
10 shall be returned to the Water Apportionment Board which
may reissue the licence or sanction to such operator as it may
approve.

Expropriation
of works.

(2) In the event of disagreement regarding the compen-

sation to be paid for expropriated works, such compensation
I5 shall be determined by arbitration under the Arbitration
Ordinance.

132. Every licensee or sanction holder shall, whenever
called upon by the Water Apportionment Board so to ‘do,
within thirty days submit to the Water Apportionment

20 Board a certificate to the effect that he is utilizing his works in
accordance with his licence or sanction.

133. Where the Water Apportionment Board is satisfied,
after due inquiry, that any licensee or sanction holder has
abandoned the use of any water, or has wasted any water, to

25 which his licence or sanction entitled him, the Water
Apportionment Board, if it deems just and proper, may there-
upon, by order, declare a cancellation of his licence or sanc-
tion and the licence or sanction shall thereupon cease and
determine : '

30 Provided that if waste, and not entire cessation of use, is
found to prevail or to have prevailed, the Water Apportion-
ment Board may issue a new licence or sanction entitling such
licensee or sanction holder to such reduced quantity of water
as to it appears just.

35 134. (1) It shall be lawful for the Member, on behalf of
the Crown, to enter upon, use, order the use of, maintain, vary,
destroy, or remove abandoned works, wherever s1tuated with-
out payment of compensation.

_ (2) Works shall be deemed to be abandoned when it is
40 proved to the satisfaction of the Water Apportionment Board
- that they have remained substantially unused, for any of the
purposes of this Ordinance, by any licensee or sanction holder
lawfully entitled to make use of them under the provisions of
this Ordinance, for a period of one year, or such longer period
¢5 as the Water Apportionment Board may in any particular case
determine.

(3) No action shall be taken by the Water Apportionment
Board, under the provisions of this section, except after publi-
cation of a notice in the Gazette to the effect that works

50 have been proved to the satisfaction of the Water Apportion-
ment Board to be abandoned and that, failing lawful
use thereof within the period of one month from the date of
such publication, the right to use, vary, or dispose of such
‘works will be assumed by the Crown.

5 (4) The onus of proving that such works have been law-
fully used within such period of one month shall be on the
licensee or sanction holder who shall, in such case, notify the
Water Apportionment Board, within such period, that the
works are being lawfully used in accordance with the terms of
his licence or sanction.

Cap. 18.
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Offgllffs ?Ifl"d - 135, (1) Any person who performs any of the following
Cortain cases. acts shall be guilty of an offence agamst this Ordinance, that is

to say, any person who—

(@) wilfully obstructs, molests or hinders an inspecting.
officer, engineer or surveyor of the Department, a §
qualified engineer, a Government surveyor or a land
surveyor, water bailiff or other person duly author-
ized by the Water Apportionment Board, in the
exercise of his duties under the provmons of this
Ordinance; . 10

~ (b) without the written authority of the Water Apportion-
ment Board, knowingly or wilfully defaces, alters
or removes or causes to be defaced, altered or re-
moved, any survey mark, water gauge, weir or
measuring device, or other work, structure or 15
appliance installed for the purpose of water control
or investigation.

" (c) witnesses any such act as is mentioned in paragraph (b)
of this sub-section and who does not attempt to
- prevent such act or who does not report such act to 20
the nearest police officer or administrative officer as
soon as possible, or who deliberately conceals know-
ledge of such act or who refuses to divulge such
knowledge when called upon to do so by a police
officer or administrative officer; 20

(d) without the written authority of the Water Apportion-
ment Board, throws or conveys, or causes or permits
to be thrown or conveyed, any rubbish, dirt,
refuse, or other offensive or unwholesome matter
or thing into or near to any body of water or water 30
contained in any work, or into or near the zone of
saturation, in such manner as to cause, or be likely
to cause, pollution thereof;

(e) wilfully hinders or 1nterrupts Or causes Or procures
to be hindered or interrupted, any operator, or his 35
manager, contractor, servant, or workman in the law-
ful exercise of any of the powers and authorities con-
ferred by this Ordinance;

() wﬂfully lets off or discharges water from the works of
any operator so that such operator loses the use of 40
such water;

(g) without lawful authority lays, erects or constructs or
| causes to be laid, erected, or constructed, any work
-to connect with the work of any operator, and which

is. capable of drawing water from such work; or  ¢5

" (h) unlawfully interferes with the works or water supply
of any operator,

and such person shall be liable on conviction, to a fine not
exceeding two thousand shillings and, in default of payment, to
1mpr1sonment for a term not exceeding three months. 50

(2) Any person who, without authority given under the
provisions of this Ordinance, obstructs, interferes with,
diverts, or abstracts water from any watercourse or any body
of water, or who negligently allows .any such obstruction,
interference, diversion or abstraction, “shall ‘be guilty of an 55
offence against this.Ordinance, and shall be:liable on conviction
to a fine not exceeding five hundred shillings a day or part
of a day for every day during which the offence is continued,
or, in default of payment, to imprisonment for a. term not
exceeding three -months, and, in addition to any other 60
penalty, any works executed may be destroyed and any plant
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or machinery used in connexion therewith may be con-
fiscated, and the cost of destruction of such works may be
recovered by the Chairman from such person in any competent
court. '

§ (3) Any person, who, being entitled to construct, erect or
maintain works or to divert, abstract or obstruct water under
the provisions of this Ordinance—

(@) constructs, erects, or maintains works without
authority or in any manner contrary to any authority
10 obtained under the provisions of this Ordinance;

(b) diverts or abstracts water in excess of the quantity
authorized to be diverted or abstracted;

(¢)fails to erect, construct or -maintain a measuring
. device, if so required under the provisions of this
15 Ordinance; or
(d) fails to obey any order of the Water Apportionment
Board or other authority, lawfully glven under the
provisions of this Ordinance;

- shall be guilty of an offence and shall be liable on conviction,
20 to a fine not exceeding five hundred shillings for each day or
part of a day during which such offence is continued, or, in
default of payment, to imprisonment for a term not exceeding
three months.

(4) Any person, who has committed, or has been accused

25 of committing, an offence under the provisions of this Ordin-
ance, who refuses, on demand of any water bailiff, to give his
name and residence and other particulars which such water
bailiff may reasonably require, or gives a name and residence
or other particulars which the waiter bailiff has good reason

30 to believe to be false, may be arrested by such water bailiff:

without a warrant, ‘and handed over to the nearest police
officer.

When his true name and residence or other particulars
have been ascertained, such person shall be released on his
35 executing a bond, if so required, with or without sureties, to
appear before a magistrate. Should the true name and resi-
dence or other particulars of such person not be ascertained
within twenty-four hours from the time of his arrest or should
he fail to execute such bond or, if so required, to furnish
4¢ sufficient securities, .he shall forthwith be brought before a
magistrate having jurisdiction in the area:

Provided that, if there be no magistrate then in the area

before whom such person can conveniently be brought, such

person may be detained in custody until any such magistrate
45 is available.

136. (1) The conviction of any person under the pro-
visions of the last preceding section shall not relieve him from
any legal liability to any other person.

; (2) Any operator who wilfully contravenes any of the

60 provisions of this Ordinance, or of the terms or conditions of
his licence, sanction or authorization, shall, in addition to all
other penalties, be liable to have such licence, sanction or
authorlzauon cancelled.

- 137, The Water Apportionment Board ‘may declare

. 65 whether particular channels or depressions are ‘watercourses

~and whether or not, partlcular bodies of water are streams,
swamps, natural lakes or springs and whether any particular
ground water is tributary to any such stream, swamp, natural
lake or spring and may also declare, define or delineate the

60 boundaries thereof and all matters. pertaining thereto, and

“may vary any such declaration, and any such declaration,
until varied, shall be conclusive of any fact stated therein.
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138. (1) Where, under the provisions of this Ordinance,
it is required that any act shall be done or requirements be
provided by a quahﬁed engineer, the prov181ons relating to
such engineer, shall'be as prescribed.

(2) The onus of proof that any project, plan, document
or application, required, under the provisions of this Ordinance
to be supplied, prepared, or provided by a qualified engineer,
have been so supplied, prepared or provided, shall be on the
party presenting or using them. ‘

139. The Member may direct that State schemes may be 10

executed in augmentation, modification or improvement and,
subject to provisions in this Ordinance contained, in super-

“session of any other works for, or comprising the employment
-of, waters, and he may, at any time, order that any works con-

templated or under execution or completed, shall be aided %
from public moneys to such extent as may be authorized by the
Legislative Council.

140. (1) Every operator, which expression shall include
his managers, servants and workmen, shall afford to any

- inspecting officer such information as is within his knowledge 20

in all matters relating to any inquiry held by such inspecting
officer under the provisions of this Ordinance, and shall submit
to such inspecting officer all plans, specifications, drawings and
documents relating to the construction, maintenance, repair or

state of repair of the works, or any portion thereof, of such #5
_operator.

(2) The production of instructions in writing, signed by the
Chairman or his deputy, shall be sufficient evidence of the
authority of such inspecting officer.

141. (1) The Water Apportionment Board, or any person 30
deputed by it, may, in the exercise of the right of the Crown
to the control of bodies of water, enter upon any land and
inspect such bodies of water and take such measures as may be
thought fit for the purposes of the conservation and regulation
of such water, for its.preservation from pollution, for the 35
protection of the bed over which it flows, and for removing
any obstruction from, or for clearing and deepening, the bed.
and may interfere summarily to prevent the excessive or illegal
diversion, waste or pollution of such water or interference
with such bed, and it shall not be necessary for the Water 40
Apportionment Board or any person deputed by it to obtain
any injunction or other order of a court to entitle it or him to
make such entry or to take such measures.

(2) Compensation shall be paid-to the holder of any such
land for any actual injury caused by measures taken 45
under the powers conferred by this section, other than
measures for the avoidance of waste or removal of’
unauthorized works or stopping unauthorized diversion,
abstraction, or obstruction of water or the prevention of
pollution and, failing agreement, the amount of such compen- 50

~sation shall be determined by arbitration under the provisions
- of the Arbitratlon Ordinance.

142, The Water Apportionment Board may require any
application or statement called for under the provisions of this
Part of this Ordinance or under any rules made thereunder, to 95
be verified by oath, affirmation or declaration. -

143. (1) There is -hereby established a Water Appeal
Board, which shall consist of—

(@) a Chairman to be appointed by the Governor on the
~advice of the Chief Justice; and - 60

(b) two other persons, who shall be appomted by the
Governor.
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(2) In every case in which a licence has been cancelled by
the Water Apportionment Board under the powers conferred
by this. Part of this Qrdinance, the person whose licence has
been cancelled may appeal, on a matter of law only or law
and fact, to the Water Appeal Board within thirty days of the

- 5 date of the cancellation of such licence, which cancellation

shall be notified to him by registered post:

Provided that the Water Appeal Board may, for good
cause, admit an appeal though the period of limitation pre-
scribed in this sub-section, has elapsed.

10 (3) On the hearing of the appeal the Water Appeai Board
may confirm the order of the Water Apportionment Board
cancelling the licence, or may revoke such order.

(4) For the purpose of every appeal under the provisions of

this section, the Water Appeal Board shall have all the powers

15 vested in commissioners under the provisions of sections 10, 11
and .12 of the Commissions of Inquiry Ordinance.

(5) The Water Appeal Board may make such rules in
connexion with the hearing of appeals under the provisions of
this section, as to it may seem fit.

20 (6) All appeals heard by the Water Appeal Board shall
be decided by a majority of votes.

(7) Every decision of the Water Appeal Board shall be
final and binding.

- PARTV
25 - WATER UNDERTAKERS

144, (1) For the purpose of the distribution of water
supplies in municipalities, townships or communities, the
Member, after consultation with the Water Resources
Authority, may appoint water undertakers who shall be

30 responsible for the provision of an adequate and wholesome
supply of water for the area within their limits of supply.

(2) The Member shall decide who shall or shall not be a
water undertaker under the provisions of this section and when
he has so decided, the water undertaker so appointed shall com-

35 ply with the provisions of this Ordinance.

(3) The area of the limits of supply of a water undertaker
shall be determined by the Member and water shall not be
supplied by the water undertaker to any person outside such
limits of supply without the prior consent of the Member.

40 145, (1) The Member may, on the application of the
water undertakers concerned-—
(@) permit the joint furnishing by two or more water
undertakers of a supply of water;
" {b) permit the transfer of the undertaking, or part thereof,
45 of one water undertaker to another water undertaker.

(2) Where it appears to the Member to be expedient for the
purpose of securing a more efficient supply of water he may
order such joint furnishing or such transfer.

(3) Any order made under the provisions of this section
50 may contain such incidental, consequential and supplementary
provisions as the Member deems necessary or expedient for

- the purpose of carrying out such order.

146. The Member may—
(a) on the application of any water undertaker, by order,
56 vary his limits of supply, but not so as to include any
area which is within the limits of supply of any other
water undertaker unless such other water undertaker
is unable to meet the demands for water in his area;

Cap. 25.
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~ (b) on the application of two or more water undertakers,
by order, vary by agreement any common boundary
 between their limits of supply..

147, (1) Where it appears to the Member that it is expedient
to vary the limits of supply of any water undertaker and he is
satisfied that such variation cannot be secured under the pro-
visions of section 146 of this Ordinance, he may make an
order providing compulsorily for such variation.

(2) Any order made under the provisions of this sect1on

may contain such incidental, consequential and supplementary 10

provisions as the Member may deem necessary or expedient.

148, 1If the Member is satisfied that the owner or occu-
pier of premises in an area -outside the limits of supply of any
water undertaker desires to obtain a supply of water from such

water undertaker and that the giving of such supply is not 15

likely to interfere with the supply of water for any purpose
within such limits of supply, he may, on the application of
such water undertaker and with the consent of any water
undertaker within whose limits of supply the area is situated, by
order, authorize the applicants, hereinafter referred to as the 20

“supplying water undertaker”, to supply water in such area or

such part thereof as may be determined by the Member, on
such conditions as may be specified:

Provided that a consent required for the purposes of this
section shall not be unreasonably withheld, and any question 25
whether or not consent is unreasonably withheld shall be
decided by the Governor whose decision shall be final.

149. Where a supplying water undertaker is by virtue
of an order made under the provisions of section 148 of this
Ordinance, supplying water to premises outside his limits of 30
supply, any water undertaker within whose limits of supply
such premises are situated may, in the absence of any agree-
ment to the contrary, at any time, give not less than three

months’ notice to such supplying water undertaker that he is
-able and intends to give a supply of water to such premises: 35

- Provided. that a notice given under the provisions of this
section shall not be valid unless it includes all the premises to
which water is being supplied by virtue of such order.

150. When, after the expiration of a notice given under
the provisions of section 149 of this Ordinance, the water 40
undertaker giving the notice, commences to supply water to
the premises covered by such notice, the supplying water
undertaker shall, except for the purpose of recovering water
rates or other charges or expenses lawfully recoverable by him,
and of removing any pipes, plant or apparatus belonging to 45
him, cease to have any rights or duties in respect of a supply
to such premises:

Provided that such supplying water undertaker shall not
remove any pipes, plant or apparatus which he is required,
by the water undertaker giving notice, to leave in position and 4¢
any such- pipes, plant or apparatus shall vest in the water
undertaker giving such notice. |

' 2151, “The water-undertaker giving notice shall pay to the
supplying water undertaker- such- portion of any expenses
reasonably incurred by him for the purpose of giving a supply 55
to the premises referred to in such notice, and such sum in
respect of any pipes, plant or apparatus vested in the water
undertaker giving the notice under the provisions of section

149 of this Ordinance, as may be agreed, or, in default of

agreement, determined by the Member or by arbitration under 60
the provisions of the Arbitration Ordinance.
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152. While a supplying water undertaker is by virtue of
an order made under the provisions of section 148 of this
Ordinance, authorized to supply water outside his limits of
supply, any regulations relating to his undertaking shall have

Y effect as if the area specified in such order were within those
limits. . )

153. Any water undertaker may enter into an agreement
with any other person, whether a water undertaker or not, for
the giving by that person, and the taking by the water under-

10 taker, of a supply of water in bulk for any period and on any
terms and conditions, and, where the supply is to be given by
a person who is himself a water undertaker, either within or
outside the limits of supply of that water undertaker:

Provided that—

15 (1) subject to the provisions of Part IV of this Ordin-
" ance an agreement made under the provisions of
this section shall require the approval of the
Member and, where a supply is to be given by a
water undertaker, he shall withhold his approval if
20 it appears to him that the giving of such supply
would be likely to interfere with the supply of
water for any purpose within the limits of supply

of the water undertaker giving the water; and
(ii) where the water proposed to be given under this
25 section is to be obtained from outside the catch-
" ment area of the water undertaker taking the water,
or where the giving of such water would be likely to
interfere with other interests in the catchment area
from which it is given, the Member may refuse to

30 give his approval.

154. Where it appears to the Member that it is expedient
that any water undertaker should give to another water under-
taker, and that the other water undertaker should take, a
supply of water in bulk, either within or outside the limits of

35 supply of the water undertaker by whom the supply is to be
given, and the Member is satisfied that the giving and taking
of such a supply cannot be secured by agreement, he may, by
order, require the respective water undertakers to give and to
take such a supply for such period and on such terms as he

40 may specify.

155. (D) If any complamt is made to the Member that any
water undertaker— -

(@) has failed to dlscharge any duty imposed upon h1m
under the provisions of this Ordinance;

45 (b)hasfailed to give an adequate supply of water either as
respects quantity or quality, to any area which such
water undertaker is supplying, or has failed to give
any supply which he is lawfully required to give;

(c) has failed to take such steps as are reasonably practic-

50 ~able, in order to remedy such failure as is mentioned

in paragraphs (@) and (b) of this sub-section; or

(d) has failed to do anything which he is required to do
- under the provisions of this Ordinance; or

the Member is of the opinion that an mvestlgatlon should be
55 made ‘as”'to .whether any water undertaker has'failed in any of
such matters, he may, except where the water undertaker is
the Council or Board of a Municipality, cause such matter
to be inquired into in such manner as he shall determine.

(2) If, after an inquiry has been held under the provisions
60 of sub-section (1) of this section, and, after taking natural con-
ditions into consideration, the Member is satisfied that there
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ing such function shall be a debt due from the water undertaker 35
to such authority and shall be defrayed as part of the expenses
of the undertaking of the water undertaker in default.

160. An order made under the provisions of section 156
of this Ordinance, may provide for the transfer to the Member,
or local or other authority, of such property and liabilities of 40
the water undertaker in default, as, in the opinion of the
Member, may be necessary or expedient, and when any such
order is revoked the Member may, either by the revoking order
or a subsequent order, make such provision as appears to him
to be desirable with respect to any property or liabilities held 45

by him or by the water undertaker for the purposes of the
functmn transferred. |

161. (1) The Member, either directly or through a water
undertaker, may, subject to the provisions of Part IV of this *
Ordinance, enter into an agreement with any person with 50
respect to the execution and maintenance by any party to the
agreement of such works as the Member considers necessary
for the purpose of dralmng land or for more effectively collect-
ing, conveying, or preserving the purity and quantity of, water
which. the water undertaker is for. the time being authorized 55

- to take.

(2) Any agreement made. under the provisions of sub-
section (1) of this section, may be reglstered against any land
of the person with whom such agreement is made and shall be

binding upon and enforceable against such land or such person 6¢ |

or hlS successor in title.

280 THE OFFICIAL GAZETTE April 20, 1949

has-been any such failure on the part of the water undertaker
in question, he may, by order, declare him to be in default
and, direct him, for the purpose of remedying such default, to
take such steps as the Member may, in such order, specify.

y;ﬂ;gef may 156. If the water undertaker declared to be in default, §

undertaking. by an order made under the provisions of sub-section (2) of
section 155 of this Ordinance, fails to comply with any require-
ment thereof within the time specified for compliance with
such requirement, the Member, in lieu of proceeding by way

. of a writ of mandamus or otherwise, may make an order trans- 10

ferring to himself, or to any local or other authority, such
functions of the water undertaker in.default as he may think
fit.

Member may 157. Where any functions transferred to the Member

 thority, under the provisions of section 156 of this Ordinance include 18
the function of applying to the Member for any new authority
or an extension of any existing authority, the Member may
grant such authority as if application had been made therefor,
and shall give all such notices and do all such things as would
have been required to be given or done in connexion with 20
such application, and the grant of such authority shall have
effect with such necessary adaptations and modifications as the -
Member may determine.

Expenses 158. Where the Member has transferred any function

mourted by to himself under the provisions of section 156 of this Ordin- %%

discharging ance, any expenses incurred by him in discharging such

functions. function shall, in the first instance; be paid by him out of
public funds but the amount of such expenses as certified by
the Member shall be paid to him by the water undertaker in
default, and shall be recoverable by the Member from the 30
-water undertaker in default as a debt.

Expenses 159. Where any function is transferred under the pro-

incurred by - visions of section 156 of this Ordinance, to a local or other

authority in . - . oy s .

discharging authority, the expenses incurred by such authority in discharg-
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162. (1) If a water undertaker is of the opinion that a

serious deficiency of water available for distribution exists

. or is threatened, such water undertaker may, for such period as

he thinks necessary, prohibit or restrict, as respects the whole

5 or any part of his limits of supply, the use of water supplied

by him for any purpose which such water undertaker may,
from time to time, deem necessary.

(2) Before any such prohibition or restriction comes into

force, public notice in-that behalf shall be given by such water

10 yndertaker in one or more newspapers, or by such other

means as may be approved by the Chairman, within the area

affected by, such prohibition or restriction, and of the date
when it will come into force.

-(3) Any person who, while such prohibition or restriction

15 is in force, contravenes its provisions, shall in respect of each

contravention be guilty of an offence, and liable on conviction

to a fine not exceeding two hundred shillings for every day
or part of a day during which such offence is continued.

163. (1) A water undertaker may, with the approval of

20 the Member, by notice in the Gazette, make regulations for

preventing waste, undue consumption, misuse, contamination
of water and other matters affecting his supply.

(2) Regulations made under the provisions of this section
may include provisions for—

25 (@ prescribing the size, nature, materials, strength and
workmanship and the mode of arrangement,
connexion, disconnexion, alteration and repair of
the water fittings to be used; and

(b) forbidding the use of any water fittings which are of
30 such a nature or are so arranged or connected as to
cause or permit waste, undue consumption, misuse,
erroneous measurement, or contamination of water
or reverberation in pipes.

(3) If any person contravenes the provisions of any such
35 regulatlons, the water undertaker may, without prejudice to

his right to take any proceedings in respect of such contra-

vention, cause any water fittings belonging to or used by such
person which are not in accordance with the requirements of
such regulations, to be altered, repaired or replaced, and may

40 recover the expenses reasonably incurred by him in so doing
from the person in default as a debt:

Provided that nothing contained in this section or in
section 164 of this Ordinance, shall be construed so as to
authorize the Council or Board of any municipality to make

45 regulations in addition to any regulations which it is em-
powered to make under the provisions of the Municipalities
Ordinance, 1928.

164. (1) If it appears to a water undertaker to be neces-

sary for the purpose of protecting, against pollution, any

50 water, whether on the surface or underground, which belongs

to him or which he is for the time being authorized to take, he
may, with the approval of the Member, make regulations—

(@) defining the area within which he deems it necessary
. to exercise control; and

55 (b prohxbltmg or regulatmg the doing within that area of
* any act specified in such regulations.

(2) Where an area has been defined by regulations under
the provisions of sub-section (1) of this section, the water
undertaker may, by notice, require either the owner or the
occupier of any land or premises within that area, to execute
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and keep in good repair such works as the water undertaker
considers necessary for preventing pollution of such water and,
if such owner or occupier fails to comply with any such
requirements, he shall be guilty of an offence and liable on
conviction to the same penalties as if he had committed an 4

- offence against such regulations:

Prowded that any owner or occupier who considers that
any ‘such reqmrement is unreasonable may, within thirty days
after service on him of notice of such requirement, appeal to ..
the Member who may determine such appeal or, if he thinks 70
fit, may refer it to arbitration under the provisions of the
Arbitration Ordinance.

- (3) Such water undertaker shall pay compensation to the
owner or occupier, as the case may be, of any premises within -
the area defined by regulations made under this seetmn in 15
respect of— - - : :

(@ any curtailment of, or injury to his legal rights. by
restr1ct10ns imposed by such regulations; and .

(b) expenses incurred by him in complying with a °
requirement to construct and maintain any works 20
which would not, but for the provisions of this
section, lawfully have been required, otherwise .than
upon payment of - compensation, by the local
authority, and any question as to the amount of such
compensation, if not mutually agreed upon, shall be g5
decided by arbitration under the provisions of the
Arbitration Ordlnance -

In this sub-section the expressmn “legal nghts includes
a user of land in respect of which the Water Apport1onment
Board might have taken proceedings under ‘the provisions of 30
this Ordinance, or a local authority might have taken proceed-
ings under any law relating to public health or under the by-
laws of such local authority, but have refrained from so doing.

(4) Where any person has failed to comply with a require- -
ment notified to him under the provisions of sub-section (2) of 3¢
this section and either—

(@) he has not appealed to the Member against such .re~
“quirement and the time for appeal has expired; or

(b) his appeal has been dismissed or the requirement has
been modified in consequence of his appeal and he 40

has failed to comply with the requirement as so mod1-
fied, -

the water undertaker may, without prejudice to his right to take
proceedings in respect of such failure, execute and keep in

good repair the works specified in the requirement as originally 45

made or as modified on appeal and may recover expenses

- reasonably incurred by him in so doing from the person in

default, as a debt, except expenses incurred in respect of
works, the construction of which could not, but for the pro-
visions of this section, lawfully have been required, otherwise 50
than upon payment of compensation, by the local authority.

(5) Two or more water undertakers may combine for the
purpose of making and enforcing regulations under the pro-
visions of sub-section (1) of this section, and this section and

sub-section (2) of section 166 of this Ordinance shall in any 55

case have effect as if the references to a water undertaker were
construed as references to those two or more water undertakers
actlng Jomtly -
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- 165. (D) It shall be the duty of any water undertaker by
whom any regulations are made, under the provisions of

sections 163 or 164 of this Ordinance, to enforce such regula- .

tions and any water undertaker who fails so to do may be
5 ordered by the Member to take such action to enforce such
regulations as shall be specified in such order.

(2) Any such regulations may contain provisions for im-
posing on any person contravening such regulations, a fine
not exceeding five hundred shillings in respect of each

10 offence and, in the case of a continuing offence, a .further
fine not exceeding two hundred shillings for each day during
which the offence continues after the first conviction of the
offender therefor.

(3) Where any water undertaker considers that the

15 operation of any such regulation would be unreasonable in

relation to any particular case he may in such case and with

the consent of the Member, relax the requirements of such
regulation, or dispense with compliance therewith:

_ Provided that the water undertaker shall give notice of

20 any such proposed relaxation or dispensation in such manner
and to such person, if any, as the Member may direct, and the
Member shall, before giving his consent, take into considera-
tion any objection which may have been received by him.

(4 Where any such regulations are made by a water

26 undertaker any person employed by such water undertaker

and authorized by him for the purpose shall, on producing, if

required, his authority, have a right at all reasonable hours, to

enter any land or premises in the area to which such by-laws
apply, for the purpose of— :

30 (@) ascertaining whether there is or has been any contra-
vention of any regulation;

(b) in the case of any by-laws made under the provisions
of section 163 of this Ordinance, exercising any right
~ conferred on the water undertaker by sub-section (3)
36 .. of that section; or
(c) in the case of any regulation made under the prov1s1ons
of section 164 of this Ordinance—

(i) ascertaining whether or not circumstances exist

which would justify the water undertaker mak-

40 ing a requirement under the prov151ons of sub-
: section (2) of such section;

(ii) exercising any right, conferred on the water under- |

taker by sub-section (4) of such section, to execute
and maintain works,
45 and the provisions of section 172 of this Ordinance shall apply
to any such right of entry.

166. (1) The Member may, by order, require any water

undertaker -to. make regulations under the provisions of sec-
tions 163 or 164 of this Ordinance in relation to such matters
60 as he may specify and, in the case of regulations made under
section 164 he shall specify the area for which such regulations
are to be made and if the water undertaker does not, within
three months after such order, make, in relation to the matters
. specified, regulations satisfactory to the Member, he may him-
56 self make regulations with respect to such matters.

(2) (@ If the Member considers that, due to changing
circumstances, any regulation made by a water undertaker
under the provisions of sections 163 or 164 of this Ordinance
has become unsatisfactory, he may, from time to time, order

60 the water undertaker to revoke such regulation, and to make

any such new regulation, as the Member considers necessary,
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and if the water undertaker does not, within three months after

such order, comply therewith, the Member may himself revoke
such regulation, and make any such new regulation, as he
~ considers necessary.

Cn

(b) Within twelve months, or such longer period as the
Member may in any particular case specify, after the coming
into operation of this Ordinance every water undertaker shall
submit to the Member for approval under the provisions of
this Ordinance, any regulation made by him, and if the Mem-
ber considers that any such regulation is unsatisfactory, he may 10
order that such regulation be revoked, and that such new regu-
lation, as considered desirable by him, be made, and if the
water undertaker does not, within three months after such .
order, comply therewith, the Member may himself revoke
such regulation and make such new regulation, as he con31ders 15
necessary.

(3) Regulations made by the Member under the pro-
visions of this section shall have effect as if they had been
made by the water undertaker concerned and approved by the

Member. | . 20
Polluting water 167. (1) Any person who, by any act or neglect, causes
used for . ' . . :
human any source of water supply, the water from which is used, or

consumption an  is likely to be used for human consumption or domestic pur-

offence. poses, or for manufacturing food or drink for human con-
sumption, to become polluted, or to be likely to be polluted 25
shall be guilty of an offence against this Ordinance:

Provided that nothing in this section shall be construed
as prohibiting or restricting—

(a) any lawful method of cultivation of land which, in the -
opinion of the Member, is in accordance with the 30
principles of good husbandry;

(b) the reasonable use of oil, tar or other substances on
‘any highway maintainable at' public expense, so
long as the authority concerned takes all reasonable
steps for preventing such oil, tar or other substance, 35
or any liquid or matter resulting from the use thereof,
from polluting any source of water supply. Any ques- -
tion as to what is reasonable use under the provisions
of this paragraph shall be determined by the _
Member; or 40

(c) the disposal of effluents of household waste in any area
which the Member may, by order, from time to
time specify. :

(2) Any person duly authorized under the provisions of
this Ordinance for the purpose may, on producing his autho- 46
rity, if so requested by the owner or occupier thereof, at all
‘reasonable hours enter any land or premises for the purpose
of ascertaining whether there is or has been any contravention
of the provisions of this section in relation to such source of
water supply, and the provisions of section 173 of this OI’dlIl- 50
ance shall apply to such right of entry.

.Compulsory 168. (1) The Member may, upon receipt of an applica-

?:35“;;‘;‘;2;;,? tion in that behalf, and on the advice of the Water Resources

undertakers. Authority, by order, authorize any water undertaker or pro-
posed water undertaker to acquire compulsorily, or to use, for 55

any of the purposes of a water undertakmg, any land specified
in such order.

(2) When a water undertaker, or proposed water under-
taker, proposes to apply for authority for the compulsory ‘
acquisition of land, under the provisions of this Ordinance, he
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shall give notice by advertisement of such intention, not
more than ninety days and not less than sixty days before the
date of the intended application to obtain such powers.

(3) Every such advertisement shall be published in each
5 of two successive issues of the Gazette and in two issues of
some newspaper, specified by the Member, circulating in the
area of the undertaking or proposed undertaking, and shall con-
tain—
(a) a short title descriptive of such application;
10 (b) the date of the .intended application;
(c) the name and address of the applicant;

(d) a description of the land proposed to be acquired; and

. (e) a statement of the reasons why the land so described
‘ should be acquired by the intending applicant.

15 (4) In addition to such notice by public advertisesment and
within the time specified for its publication, the intending
applicant shall serve a notice in writing upon the owners
or occupiers of all lands proposed to be acquired. Such notice
shall be accompanied by a plan or plans on which shall be

20 shown the approximate boundaries and a correct description
of such land: -

Provided that every such notice shall state that any of the
owners or occupiers of any of such land who is desirous of
making any representation on, or objection to, the application

-g5 or to the grant of the powers applied for, must do so by letter,

addressed to the Member, on or before the expiration of sixty
days from the date of the application as stated in the notice,
and that a copy of the representation or objection shall be
forwarded to the applicant.

30 (5) The application must be signed by or on behalf of

the applicant and delivered to the Member together with a
copy of the plan or plans attached to such notice and with
proofs of the publication of the notices by advertisement and
of the service of the notices, on or before the date stated in

35 the notices as being, and which shall be deemed to be, the date
of the application.

(6) Where the Member authorizes the compulsory

acquisition of such land the further proceedings with refer-:

ence to such compulsory acquisition shall be in accordance

40 with the laws of the Colony for the time being in force.

169. (1) For the purposes of acquiring land under the
provisions of section 168 of this Ordinance, there shall be
deemed to be included amongst the purposes of a water under-
taking, the purpose of protecting against pollution any water,

.45 whether on the surface or underground, which belongs to the

water undertaker or which he is for the time being authorized
" to take. :

(2) A water undertaker may. on any land belonging to

him, or over or in which he has acquired any necessary ease-

50 ment or right, construct and maintain drains, sewers and other

works for intercepting, treating or disposing of any foul water

arising or flowing upon such land, or for otherwise preventing

water, which belongs to such water undertaker or which he is
for the time being authorized to take, from being polluted:

55 Provided that, before constructing any such works, such
water undertaker shall, if the proposed works will affect or be
likely to affect any body of water in the catchment area in
which such works are situated, obtain the consent of the
Regional Water Board concerned. '
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(3} Any water undertaker proposing to construct any
drain, sewer or other works for any purpose mentioned in
sub-section (2) of this. section, may, with the consent of the
authority concerned, which may be given subject to such con-
ditions as such authority thinks fit, carry the drain, sewer or ;
other work under, across or along any road or road reserve,
or public place, whether within or outside the limits of supply
of ‘such water undertaker. -

(4) Any consent required under the provisions of sub-
section (3) of this section, shall not be unreasonably with- 10
held nor shall any unreasonable condition be attached to such -
consent, and any question whether or not such consent is un-
reasonably withheld or whether any condition which such
authority seeks to impose is unreasonable, shall be decided by
the Member whose decision thereon shall be final. 15

PART V1

GENERAL AND MISCELLANEOUS

170 The Member may expend, for the purposes of this
Ordmance in such manner as he shall think fit, all moneys _
granted to him for those purposes, by the Legislative Council 20
of the Colony

‘171, The powers conferred and the duties and obhga-
tions imposed by this Ordinance, shall, in. any native area, be
exercised subject to the provisions of the Native Lands Trust
Ordinance. | o | | | 25

| 172. Where the Member proposes to exercise any rights,
powers or duties in a native area or in any watershed which
drains into such native area, and which, in his 0p1n10n is
likely to affect adversely the interests of the Africans in such - -
native area, no action shall be taken except with either the 30
general or specific consent of the Chief Native Commissioner,
and in the event of disagreement between the Member and
the Chief Native Commissioner the matter shall be decided
by the Governor in Council.

173. (1) For the purpose and to the extent necessary for 35
exercising the. powers conferred or performing the duties im-
posed by this Ordinance, the Member, the Water Resources
Authority, ‘the Water Apportionment Board, the Reg10na1
Water Boards or other bodies or persons appointed for the.

purpose of this Ordinance may by themselves, or by persons 40\

authorized in. writing by them, enter upon any land or
premises, at all reasonable times, with such men, animals,

' vehicles, appliances and instruments, and do all such acts

Cap. 18.

thereon, as are necessary for or incidental to the exercise of
the powers or the performance of such duties : 45

- Provided that the rights conferred by this sub-sect1on shall
be subject to the following restrictions:—

(@) no such person shall enter any dwelling or enclosed
yard attached to a dwelling except with the consent
of the occupant thereof, or; if the occupant does not 50
_consent, until after giving twenty-four hours notice in
- writing of an intention so to enter; and

(b) as little damage as pOSSIble shall be caused to any land
or premises by the exercise of such rights, and com-
pensation shall be paid, for all damage so. caused, by 55

. the authority exercising such rights. The amount of
‘such compensation, if not mutually agreed upon,
shall be determined by arbitration under the pro-
- visions of the Arbltratlon Ordmance |

April 20, 1949
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“(2) Any person who prevents any such entry on any land
or premises, or who wilfully obstructs or hinders any person
lawfully carrying out his powers or duties under the provisions
of this Ordinance, -shall be guilty of an oﬁence against this

5 Ordmance

... 174, Tf any parties cannot agree as to the amount of the

compensation to be paid under the provisions of this Ordin-

ance, the amount of such compensation shall be determined

by arbitration in accordance with the p10v1310ns of the
10 Arbltratlon Ordinance. '

L 175. : Every person guilty of an offence against this Ordin-
ance -shall, for every offence, be liable to the penalty expressly
imposed . by this Ordinance or by rules made thereunder, and,

. ‘'where no-penalty is expressly provided, shall be liable on con-

15 viction to a fine mot exceeding one- thousand' shillings,
or,in:default of payment, to imprisonment for a term not
exceedtng three months. :

" 176. (1) Except where otherwise in this Ordmance pro-

‘20 v1ded all penalties 1mposed by this Ordinance, or by any

rules - made thereunder, may be Trécovered, in any court of

competent jurisdiction, by any _person authorlzed in that
behalf by the Member.

(2) Such penalties may. be ‘tecovered from the person

25 actually commxttlng the offence or from the’ person in whose

employment he is or on whose ‘behalf he is acting, or partly
from both.

“For ‘the purposes of this sub-section any Aperson' under

contract with an occupier under the provisions of section 4 of
the ‘Resident Labourers Ordinance, 1937, and the members

30 of 4he family of such person included in such contract, ‘shall
be deemed to be persons in the employment of the occupier
with whom such contract has been made.

177. (1) Every penalty imposed upon any person by this
'35°Ordinance, or by any rule made thereunder, shall be without
prejudice to the right to recover from such person—
(a) any sum for any damage sustained through his act or
default; and
(b) the cost and expenses 1ncurred in remedymg such
- damage.
~(2) The payment of any such penalty shall not aﬂ:'ect the
-right of any‘other person to bring any action or to take any
proceeding against such person.

178. No action at law shall lie against, or be -main-

45 tained against, the Crown, the Government, the Water

‘Resources - Authority, - a- Regional Water Board, the Water

Apportionment Board, or any officer of the Government for

any act done on account of an authorization, licence, or
sanctlon or for any damage caused by such act.

179. The Member, the Wateir Resources Authority or
the Water. Apportionment Board may institute’ and maintain
-proceedings in any court against any person accused of an
-offence against -this Ordinance, and may, in his or its own
name, take any civil proceedings against any person.

60

A5
“ 7 180, Any notice required to -be served 1n pursuance of
thlb Ordinance shall be served—
“"{ay by delivery of the same personally to the person re-
quired to be served, or, if such person is absent or
60,-« v_:-< ~cannot be found;

(b) by leaving the same at the usual or last known place
of abode, it ‘the ‘Colony, of such person;
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(c) by post addressed to the usual or last known place of
abode, in the Colony, of such person; or

(d) in the case of a notice required to be served on a local
authority, or corporate body or company, by deliver-
ing the same to its clerk or secretary or by leaving 5
the same at his office. with some person employed

there, or by post addressed to such clerk or secretary
at his office: '

Provided that—

(i) if any landholder is not known and, after diligent 10
inquiry, cannot be found, such notice may be served
on him by leaving it, addressed to such landholder,
with some occupier of the land, or, if there is not an
occupier, then by causing it to be put in a conspicu-
ous position on the property in the Colony last 15
known to have been occupied by him;

(i) any notice, required to be given to a landholder,
may be addressed to the “owner” of the land or
premises described in the address in respect of which

notice is given, without further name or description; 20

(iii) where, under the provisions of this Ordinance,
notices or other documents are required to be
served on an African in a native area, such notices
or documents shall have the same force and effect
if served on the Chief Native Commissioner or 25
such officer as he may appoint for that purpose.

181. All documents purporting to be orders made by the
Member, the Water Resources Authority, the Water Apportion-
ment Board, the Chairman or by the officer deputed by the
Water Apportionment Board or Chairman, as the case may be, 3¢
shall be prima facie evidence of the due making thereof without
further proof, unless the contrary is shown.

182. The Member may, with the approval of the Water .
Resources Authority, by order, exempt from any of the provi-
sions of this Ordinance, any area of land Or any person or class 35
of persons. -

183. All orders, notices, conseits, approvals, demands
or other documents authorized or required by this Ordinance

- to be given, made or issued by the Member or by any board,
authority, or water undertaker, and all notices, applications or 40

other documents authorized or required by this Ordinance to
be given or made to the Member or to any board, authonty or
water undertaker, shall be in writing.

184. (1) Any notice, consent, approval, demand or other
document which any authority, board or water undertaker is ¢5
authorized or required by, or under, this Ordinance to glve
make or issue, may be signed-—

(a) on behalf of a board or local or other authority—

(1 by the clerk of such board, authority or local
authority; or , .50

(i) by any officer of such board authouty or local
authority, authorized by it in writing to sign
documents of the particular kmd or the
particular document;

(b) on behalf of a water undertaker not being a local 65
authority—

(i) by the clerk or secretary of the water undertaker;
or -

(ii) by any other officer of the water undertaker autho-
rized by him in writing to sign documents of the 60
particular kind or the particular document.
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(2) Any document purporting to bear the signature of
any person expressed to hold an office by virtue of which he
is, under the provisions of this section, empowered to sign
such a document, or expressed to be duly authorized by the

& authority, board or water undertaker concerned to sign such
a document or the particular document shall, for the purposes
of this Ordinance, be deemed, until the contrary is proved, to
be duly given, made or issued by authority of such authority,
board or water undertaker.

10 185. Any person who fails to comply with an order Offenceto

: S , : fai I
given by the Member under the provisions of this Ordinance Lo com?

shall be gnilty of an offence against this Ordinance. - of Member. - »

186. (1) The Member may, on the advice or with the Rules.

approval of the Water Resources Authority, make rules

15 providing for all or any purposes whether general or to meet
particular cases that he may consider necessary for the admini-
stration of this Ordinance, or for carrying out the objects or
purposes of this Ordinance, or for giving full effect to the
provisions of this Ordinance, and without prejudice to the

20 foregoing powers, providing for all or any of the matters
following : — '

(@) examinations, fees, regxstratlon and other matters
pertaining to qualified engineers;

(b) units of water;

25 (c) charges for diversion, abstraction, storage and use of
' water and fees for services in connexion with water
rights and sanctions;

(d) drainage of lands;
() associations of operators;
3. () commumty, public and urban projects;
(g) controlling and measuring devices;
(k) action during drought; v
(i) sanctions; ,
- (j) sanctions in native areas;
36 . (k) temporary works and diversions of water;

(D documents and plans to be submitted by applicants
under the provisions of this Ordinance;

(m) forms to be used under the provisions of this Ordln—
~ance;

40 (n) inspection of works;

(o) priorities and relations between operators and munici-
pal and other local authorities;

(p) easements; '
(g) drainage and reclamation of swamps;
4% (r) water power rights;
- (s) abandoned works; ;
® appointments powers and duties of water bailiffs; -

(u) investigation of water resources and estabhshment of
water gauges and marks; -

50 ~ (v)duties and matters pertaining to Regmnal Water
Boards; -

(W) prescrlbmg anything requlred to be prescribed under
the provisions of this Ordmance, and

~ (x) generally for the better carrymg out of the ob}ects of
this Ordinance. _

=
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- Such rules may provide for the imposition of -a .penalty for
any " 'contravention ~of ‘any “such rule, not “exceeding one
thousand shillings and, in default of payment thereof a term
of 1mpr1sonment not exceedmg three months. SR

" (2) All rules made under the provisions of thls section shall® 5
‘be 1aid ‘before the Legislative Council, and if a resolution of
‘such Legislative Council is passed within forty days of their
being so laid, that such rules shall be revoked or amended in
accordance with such resolution, such rules shall thenceforth
be deemed to be revoked or amended accordingly, but W1thout 10
‘pre]udrce to anythlng prev1ously done thereunder :

Repea! - 187. The Water Ordm’anc’e 1929, is hereby repealed:

No. 35 of 1929.
Provided that any application made under such Ordinance
‘prior 'to the coming into operation of this Ordinance, shall be
"_deemed to be an application under the prowsmns of this Ordln- 15
ance.

MEMORANDUM OF OBJECTS AND REASONS =~ %

This Bill will make better provision for the control and use of
“the water resgurces'in the Colony. In it are incorporated the main pro-
visions of the Water Ordinance, 1929, which have been-adapted for
the purposes of this measure. .

Clause 2 of the Bill contains deﬁmtlons

: Clause 3 of the Bill provides that the Ord:nance shall apply '
throughout the Colony and shall come into 0peratron by proclamation.

PART II——-CENTRAL PLANNING

Clause 4 of the Bill deﬁnes the duty of the Member for Agr1cul~
ture and Natural Resources 1n relation to the water resources of the ™™
Colony. A

Clause 5 provides for the estabhshment of a Water Resources
Authority. .

Clause 6 provides for the composition, constitution and p'rocedure
of any authority or other body established under the provisions of
the measure and clause 7 provides for the payment of expenses of any"
such.-authority or. body. , .

 Clauses 8 and 9 deal with the vesting and control of bodies of
‘water -and are taken from the Water Ordinance, 1929:

Clause 10 defines the duty of the Water Resources Authonty

Claase 11.enables the Water Resources Authorlty to obtain from
persons ‘or bodies concerned information relating ‘to water
resources and matters connected with water resources.

Clause 12 authorizes the Membe1 to acqulre land fo1 the purpose
of conserving water. - ,

Clause 13 enables the Member to construct and maintain, on
any land, works for the conservation of water and, if necessary, to
obtain .¢ontributions towards the cost thereof from landholders bene-
ﬁtmg by such Works '

Clauses 14 and 15 prov1de for the creauon of a- charge for any
| moneys due to Government 111 connexmn w1th works carrled out and

area or from the owner of alienated land as the case may be.

“-““Clauses 16 to 21 inclusive -give the Water Resources ‘Authority

- power to summon witinesses and to examine them on odath or affirma-

.tion and to call for the production of documents in connexion with

-any subject which it ‘is - conmdermg, and also provrde ‘that failure to
obey any summons and giving false evidéncé shall be :offences.
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.Clause; 22 enables-the: Member, in. casé: of: emergeéncy, .to. order
the ‘distribution of available water supplies and the construction of any
works which may be necessary for that purpose

Clause 23 prowdes that in cases where an m]uncnon is- apphed
for:to.prevent. any: officer or other.authorized person from carrying out

his duties, the -person -seeking the injunction: shall be required:to

deposit a bond and to produce evidence of the wrongful distribution of
water; it also provides that the Judge hearing the application for the
injunction may order the forfeiture of the bond.or any part:thereof. -

PART III—LOCAL PLANNING

: Clause .24 deals ‘with division. of® the Colony into drainage areas
and has been adapted from a similar provision in the Water Ordinarice
(General) Rules 1935

Clause 25 makes provision for the appomtment of a board com-
mittee or authority, for any area of the Colony, to be advisory to
the Water Resources Authorrty

3

Clause 26 prov1des for' the appomtment of a Regional Water
Board: for each dramage area or part of a drainage area. '

Clause 27 sets out the duties which are to be carrred out by
Reglonal Water Boards

PART IV—WATER APPORTIONMENT

Clause 28 provides for the appointment of a Water Apportlon-
ment Board which will exercise the powers and perform the duties
set outin. thrs Part of the Bill. -

Sy

Clauses 29 to 43 mclusrve are taken from the Water- Ordmance
1929,

7 Claiise 29- provides-that the rrght to use water may be acqurred
only under the Ordmance

Clause 30 sets out the purposes for which a water right or sanction
may be acquired, that is to say a domestic purpose, a public purpose,
a minor irrigation purpose, an industrial purpose, apower purpose,
a general irrigation purpose, and any other purpose approved by thé
Water Apportronment Board.

Clause 31 deals with consrderatron of applications by the Water
Apportionment Board and’ appeals from decrsrons of ‘the Board."

" Clause 32 sets out the cases in ‘which a licence or sanctron is not
requrred for the abstraction or use of watet or for the development of
ground water.

Clause 33 deals with action dunng drought and clause 34 provrdes
that a licence or sanction is required if diversion, abstractron, obstruc-
tion, storage or use of water from a body of water, except as provrded
in sectlon 32.

Clause 35 deals with the drainage of swamps.

> Clause 36 deals with spec1a1 schemes for the use or reservatron of
Water h

.~ Clause 37 classifies various projects for the use of water or for
‘the' drainage of land as private projects, community prOJects, pubhc
‘projects-and  urban projects.

Clauses 38 and 39 respectrvely define and make provision for
prrvate projects and community pro;ects a

Clauses 40 and 41 respectrvely deﬁne public pmJects and urban
projects.

. .Clause 42.permits. the: Water Apportionment Board: to- determine
to which class.any.-proposed project is to be deémed to:belong. =5
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Clause 43 permits the Water Apportlonment Board to delegate
powers.

Clauses 44 to 46 inclusive provide that notice must be given of
an intention to construct a well, for the submission of the records of
the well and of any adjacent existing well. These provisions are con-
sidered necessary to prevent wastage or diversion of water.

Clause 47 provideé that a well contractor who is constructing a
well on land belonging to another person shall be deemed to be the

person constructing the well for the purposes of the Ordinance. The .

contractor wili thus be held responsible for the correct carrying out
of the work of construction.

Clause 48 provides that the records regarding any well may be

treated as confidential. .
Clause 49 makes non-compliance with section 44, 45 or 46 of the
Ordinance an offence.

Clause 50 makes it an offence to waste ground water, to abstract
from a well, water in excess of requirements, to conduct water from
a well by a channel so that more than twenty per cent of the water
is wasted, or to use water from a well for domestic purposes or
watering stock unless such water is conveyed through pipes.

Clauses 51 to 38 inclusive provide for the sealing off of water in
defective wells which contains salt or other substances  injurious to
agriculture, for instructions to be given for remedying defects, for
improper methods of such sealing to be an offence, and for the
Water Apportionment Board to issue instructions in order to prevent
the injurious use of such water.

Clause 59 gives the Member power to make orders applying the
provisions of sections 61 to 73 of the Ordinance to any area where he
considers that special measures are necessary for the conservation of
ground water.

Clause 60 provides that persons who used ground water prior
to the operation of the Ordinance shall be required to apply for a
licence or sanction for the use of such water in order that satisfactory
control of such water may be maintained.

Clause 61 provides that authority must be obtained for the con-
struction of a well except in certain cases.

Clause 62 enables the Water Apportionment Board to grant or

refuse applications for the abstraction of ground water. This pro- -

vision is considered necessary in the interests of conservation.

" Clause 63 provides for the taking of measures for the conserva-
tion of water encountered in works constructed for the purpose of the
extraction of minerals.

Clause 64 provides that it shall be an offence to contravene the
provisions of sections 61 and 63 or any condition attached to a licence
or sanction. :

Clause 65 provides that every licensee or sanction holder shall
take action to prevent the contamination or pollution of ground water.

Clause 66 makes it necessary to fit casing and non-return valves
to a well in order to ensure that water cannot flow from a higher
aquifer to a lower aquifer.

Clause 67 provides that wells must be constructed at least a mile
apart unless the Water Apportlonment Board has given its consent to
the coatrary.

Clause 68 provides for the casing and control of artesian wells
to prevent waste of water.

Clause 69 provides for the licensing of well contractors.‘v

- . Clause 70 provides for the licensing of well drillers and for the
cancelling of-a. driller’s licence in any of the cases specified. .
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_Clause 71 makes it an offence for any unlicensed person to con-
struct a well or to carry out any driiling operations.

Clause 72 lays down conditions regarding the abstractlon of
ground ‘water under the authorlty of a hcence or. sanction.

iCl‘ause 73 makes provision regarding priority of rights to the
use of ground water.

Clauses 74 to 78 inclusive are taken from the Water Ordinance,
1929 and deal with authority to enter upon land for preliminary
mvestlgatlons and applications for water rlghts or sanctions, and
amendment and approval, of applications.

Clause 79 makes provision as to the precedence of apphcatlons
for water rights.

Clause 80 prov1des for the cancellation of such apphcatlons if not
completed within the required time.

Clauses 81 and 82 are taken from the Water Ordinance, 1929,
and deal with the advertising of apphcatlons and the cons1deratlon of
objéctions thereto.

Clause 83 provides for the final approval or refusal of an apphca-
tion for a water right or sanction.

. Clauses 84 to 143 inclusive have been adapted from the provisions
of the Water Ordinance, 1929, and rules made thereunder,

Clauses 84 to 102 and rules made thereunder, deal with procedure:

if an application i§ not approved, authorization of work after approval
of an application, inspection during construction, security of works,
completion and certificate .of inspection issued after completion of a
licence . or’ sanction, issue of sanctions without usual procedure in
exceptional cases, prescription of measuring and controlling devices
by the Water Apportionment Board, road crossings, alteration of the
quantity of water authorized to be diverted, water rights to become

-appurtenant to land, abandonment by a licensee or sanction holder,

readjustment of a licence and change of point of diversion, change of
use of water, apportionment, and mingling of waters.

Clauses 103 to 143, and rules thereunder, deal with such subjects
as the keeping of works in repair, drainage of irrigated lands, the re-
lease of ‘stored or penned back water, damage to public works, authority
to -interfere with road or public works by agreed water operation,
corrections of errors‘in licence and sanctions, acquisition of easements
for water, encumbrances, use of land occupied by excavated materials,
flooding of canals, damage caused by works, registration and deter-
mination of easement, drainage of swamps, expropriation and aban-
doniment of works, offences, right of entry and the establishment and
functions of 4 Water Appeal Board. These provisions are not noticed
in detail as they are already familiar law.

' PART V—WATER UNDERTAKERS

Clause 144 makes provision for the appointment of water under-
takers for the distribution of water supplies, for the Member to
decide who shall or shall not be water undertakers, and for the area
of the limits of supply of a water undertaker to be determined.

" Clause 145 provides for the combination of water undertakings
where it is considered advisable and the transfer of undertakings.

Clauses 146 and. 147 enable the Member to vary the limits of
supply of a water undertaker.

Clauses 148 to 152 inclusive enable the Member to authorize
a water undertaker to supply water outside his limits of supply when
desirable, and-provide for the cessation of the rights of ‘the water
undertaker who formerly supplied the area affected. :

‘Clauses 153 and 154 provide for the giving and taking of a
supply of water in b_ulk w1th1n or ‘outside the hmtts of supply ofa

water  undertaker. .
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Clause 155 provides that, if a water undertaker fails to discharge

any duty imposed upon him or fails to give an adequate supply of
water or to do anything which he is required to do under the
provisions of the measure, the Member may cause an inquiry to
be made and if he is satisfied that the water undertaker is in
default, may order him to take steps to remedy the default. This clause
does not apply where the water undertaker is 2 Municipal Council or
Board.

Clause 156 provides that where a water undertaker is in default
under the provisions of clause 155 and he fails to comply with an
order of the Member to remedy his default, the Member may transfer
to himself or to another authority such functions of the water under-
taker as he may think fit.

Clause 157 provides that, where the functions of a water under-
taker, transferred to the Member under the provisions of section 156
of the measure, include the function of applying for a new authority
or the extension of an existing authority, the Member may grant such
authority as though it had been applied for.

Clause 158 prbvides that where the Member has transferred any
functions to himself under the provisions of section 156 of the measure,

any expenses incurred by him in discharging such functions shall, in

the first instance, be paid from public funds but shall be recoverable
from the water undertaker in default. :

Clause 159 provides that where functions are transferred under
the provisions of section 156 to another authority, the expenses incurred
by such authority in discharging the functions shall be a debt due
from the water undertaker in default.

Clause 160 provides that an order made under the provisions of
section 156 may provide for the transfer of such property and liabili-
ties of the water undertaker in default, as the Member may consider
necessary or expedient, and that when such order is revoked the
Member may make such provision as appears to him desnrable with
respect to such property and liabilities,

Clause 161 makes provisions for the Member, either directly or
through a water undertaker, to enter into an agreement with any
person with respect to the execution and maintenance, by any party
to the agreement, of such works as are necessary for the purpose of
draining land or for the collecting and conveying, of water which a
water undertaker is authorized to take,

Clause 162 gives power to a water undertaker to prohibit or
restrict the use of water within his limits of supply when a serious
deficiency of water available for distribution exists or is threatened,

and to make it an offence for any person to contravene these

provisions.

Clause 163 provides for the making of regulations by a water
undertaker, with the approval of the Member, for preventing waste,
undue consumption of water and for other matters affecting the under-

~ taker’s supply.

Clause 164 provides for the making of regulations by a water
undertaker, with the approval of the Member, for the prevention of
pollution of the water under his control.

An area, within which it is deemed necessary to exercise control
or within which it is necessary to prohibit or regulate the doing of
any act, may be defined by such regulations and the owner or occupier
of any land within such area may be required by the water undertaker
to execute and keep in repair such works as the water undertaker con-
siders necessary for preventing pollution of his supply. Provision is
made for an appeal to the Member against any such requirement, and
for the payment of compensation where any person is injuriously
affected.

These two last mentioned clauses do not empower the Council
or Board of a Municipality to make regulations in addition to those
which they are empowered to make under the provisions of the Muni-
cipalities Ordinance, 1928.

Clause 165 provides that it is the duty of a water undertaker to
enforce regulations made by him; for such regulations to contain pro-
visions for imposing penalties for their contravention, for the relaxing

]
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of the requirements of, or the dispensing with the compliance with,
such regulations; and for the power of entry into land or premises for
the purpose of ascertaining if there has been any contravention of
regulations and for exercising any rights of the water undertaker.

- Clause 166 gives the Member power to order a water undertaker
to make regulations or to make regulations I'umself if a water under-
taker fails to do so.

Clause 167 seeks to make it an offence for polluting water used
for human consumption, domestic purposes or for manufacturing food
or drink for human consumption, except in certain specified cases. It
also gives power to authorized persons to enter land or premises for
the purpose of ascertalmng whether there is or has been any contra-
vention of these provisions.

Clause 168 enables the Member to order the compulsory acquisi-
tion of land by water undertakers, and determines the procedure to
be followed by a water undertaker in submitting an application for
such an order.

Clause 169 provides that, for the purpose of acquiring land
under section 168 there shall be deemed to be included amongst the
purposes of a water undertaking the protection against pollution of
any surface or ground water under the control of the water under-
taker who may construct works for the protection of such water.

PART VI—GENERAL AND MISCELLANEOUS

Clause 170 enables the Member to expend, in such manner as
he shall think fit, all moneys granted to him by the Legislative Council
for the purposes of the Ordinance.

Clause 171 provides that the application of this Ordinance to
native areas shall be subject to the provisions of any law in force in
the Colony relating to native areas,

Clause 172 requires that the consent of the Chiéf Native Com- -

missioner shall be obtained before the Member exercises any rights,
powers or duties in a native area or in any watershed which drains
into a native area. In the event of any disagreement between the

Chief Native Commissioner and the Member provision is made that
the question sha]l be decided by the Governor in Council

Clause 173 provides for the right of entry, upon any land or
premises, by persons exercising the powers conferred or performmg
the duties imposed by the measure.

Clause 174 makes provision that, where agreement cannot be
reached between the parties as to the amount of any compensation
to be paid under the provisions of the Ordinance, the question shall
be decided by arbitration under the provisions of the Arbitration
Ordinance. .

Clauses 175 to 181 inclusive are adapted from the Water

- Ordinance, 1929.

‘ Clause 175 prescribes the penalty for an offence against the
Ordinance where no penalty is expressly provided.

Clause 176 provides that penalties may be recovered in any court
of competent jurisdiction from the person actually comnuttmg the
offence or from his employer.

Clause 177 provides that every penalty imposed does not prejudice -
the right to bring an action for recovery of damages or costs and

expenses.

Clause 178 relieves the Crown and its Boards and officers from
liability at law.

Clause 179 enables the Member and the authorities under the
Ordinance to institute proceedings,

“Clause 180 deals with the method of service of notices.
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Clause 181 provides that all documents 1ssued under the Ordmance_

shou}d be, pnma facie ev1deﬂce

C'la-use =1.82 authorlzes the' M“embe’r to exempt from the provisiorns
of the Ordinance, or fromthe provisions of any section of the
Ordinance, any person, class<of persons, or area of land. The power
under this clause:might well-be exercised with regard to a native. area
where compliance with some of the provisions of the Ordinance may be
considered unnecessary.

Clause 183 provxdes that dH orders reqmred to be glven under

the Ordmance and all notices, or apphcahons to be submitted to the
Member or to any authority shall be in Wr1t1ng

Clause 184 provides for the ‘method of -authentication of any
documents authorized or required under the provisions of the
measure. . :

Clause _1.85 makes it an offence to fail to comply with any order

.given by the Member under the authority of the measure.

- Clause 186 enables the Member to make rules on the advice and
W1th the dpproval of the Water Resources Authority.

It is not known what - additional public expenditure Wlll be
incurred if the provisions of this Bill become law.

Nairobi, ' _ K. K. O°CONNOR,
14th April, 1949, ' Attorney General.
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