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PART {—SHORT TITLE

GOVERNMINT NOTICE No 1099

The Governor in Counci has approved of the following Bill
being introduced nto the Legislative Council

T V N FORTESCUE,

Acting Clerk 10 he Legislative Council
ARRANGEMENT OF SECT1IONS

COMMENCE
MEN1 AND INTERPRETATION

SECTION

1—Short title and commencement
2—Defimtion and interptetation of terms

PART [I—WATER VESTED IN THF

CROWN DUTIES OF THE MEMBER
THE WATER RESOURCES
AUTHORITY

»>—~Watel vested 1n the Crown

4—~Right to use of water vested in thc
Member

S5—Duty of Member 1 iclation to water

6—Water Resources Authorty

7—Composiiton of Authoriies, eic

8—Expenses of Authority, Board, eic

9—Duty of Water Resources Authoity

10—Water undertakers and others to fuinish
mformation

il—Acqurng land

12—Member may consiruct works and ap
portion cost

13—Creation of charge on land for cost of
works

14—Creation of charges on Nauve land fou
cost etc of works

{5—~Water Resources Authority mav sum-
mon winessts

16—"Service of summons

¥7—Priv leges of person summoned

18—Offence to fal to obey summons, et

i19—Proceedings before Water Resources
Authonty, eic  to be mdicial proceed-
mg for purposes of prosecution ifo1
perjury

20—Offence to rcfuse to be sworn or to give
evidence

21—Emergencies Power of Member

22—injunctions

PART IH—LOCAL PLANNING

23—Dhamage arias
24—Appointmen’ of Regional Water Boards
25—Duties of Regional Water Boards

PART 1V—WATER APPORTIONMENT

26—Appointment of Water Apportionment
Board

27—Powers of Water Apport onment Board
and of Chawrman may be delegated

28—Right to use water may be acquired
only under this Ordimance

29—Purposes for which a licence or sanc-
tion may be acquired

30—Consideration of apphcations

31—When hcence or sanction not requured

32--Action during drought

33—When hicence or sanction 1s requued

34—Drammage of swamps

35--State schernes

36-—Classtfication of projects

37-~Puivate projects conducted by an asso-
ciation of operators

38-—Community projects

39 —Public projects

40—Urban prejects

41 -—~Water Apportionment Board to de-
termne class of project

42 —Constructton of well within  one
hundred yards of body of surface water
or withn one mile of any other well

43—Notice of intention to construct well

44—Submission of records ot wcll

45—Existing wells

SECTION

46— Con ractor deemed to be constructor

47-—Rec mwds may be tieated as confidential

48—Nor compliance with section 43, 44 or
45 10 be an offence

49—Waste of ground water

50—Def ctive wells

5i~-Imr roper methods of casing, et

52—Api hcation to seal oft well

53—Inst ucuons to deal with defective well

54—Bozid may mspect well

S5—Sw rn statement to be snbmutted

Y6——Ad: itional work on defective well

57—Oft nce and penalty for failure io carry
out order

>8—Wel not to be constructed withun fimuts
of supply of water undestaker without
cor sent

59—Lic nce or sanction for abstiaction of
grcund waier

60—FEx raction of minerals

61-—Co it2munation and pollatton of ground
wa el

62—Ca mg and non-return valves to be
fitt d

63—Ar csan wells to be cased, etc

64—Lu ensing of borehole contractors

65—Dr1dlers to be hicensed

66—Of ence to construct boreholes without
be ng licensed

67—Ccnditions of Iicence or sanction to
abtiact ground water

68—C nservation areas

69—U ers of ground water prior to opera-
tun of this Ordinance to ipply for
hicance or sanction

70—A ithority required to construct well

71—P1 orities of rights to the use of ground
witer

72—Athority to enter upon lands for
sirvey and preliminary investigation

73—A splication for water 1ight or sanction

74—A pplication for nght imvolving dramnage
o reclamation

75—A mendment of apphcation

76—A pproval of applicat on

77--P ecedence of apphcations for water
r ghts

78— ancellation of application

79—/ dvertising application

80—F rocedure 1f objection recerved

81—TI mal approval or refusal of application

82—I rocedurs 1if application for water right
¢r sanction 1s not approved

83— athorization of works

84—inspection of works durmng construction

85—Vorks to be made secure

86—] icence or sanction limmted hy capacity
of works

87-— ompletion certificate and inspection

88— ssue of lcence or sanction

89— ’recedince of licences

90— ssue ot sanctions without usunal pro-
edure mn exceptional cases

91— Questions as to efficient utilization and
syrocedute owing to abnormal conditions
o be determuned by Water Apportion-
ment Board

92— Water Apportionment Board may pre-
scnbe measuring and controling devices

93— Road crossings

94— Alteration of quantity of water author-
1zed to be diverted by licensees or sanc-
tion holders

95— Water night to be appurtenant to the
land for which 1ssued

e ——



822

THE OFFICIAL GAZETTE

October 3, 1950

Short titie and
commencement

SECTION
96—Licensee or sanction holder may
abandon
97—Variation of Iicence or sanction
98—Change of pomt of diversion
99—Change of use of water
100—Apportionment
101~—Minghng waters
102—Licence, sanction or authorization as
ev dence
103—Works to be kept in reparr
104—Dranage of mrigated lands
105—Water not to be released without notice
106——Da1§age to public works to be made
goo
107—Authornty to nterfere with road or
public works
108—Operator must produce documents on
order of Water Apportionment Board
109—Correction of errors mm licence, sanction,
ete
110—Operator may acquire easement
111—Encumbrances
112-—FEasement mincludes right of access
113—Easement includes nght to take
materals
114—Y andholders may use land occupied by
excavated material for own purposes
115—Operator must avoid flooding lands and
maintamn canal satisfactorily
116—Damage caused by woiks of operator
117—Operator to construct works to enable
landholder to enjoy his existing works 1f
interfered with
118—Operator desning easement to serve
notice on landholder
119—If the landholder agrecs, particulars to
be embodied n deed
120—If the landholder does not agree to the
claim, application for easement may be
made
121—Claim for easement may be dismissed
ar granted
122—Easement to lapse f works not com-
pleted withm a specified period
123—Operator to keep his works mn a state
of repair
124-—Landholder may demand and obtain
use of the works of an operator
126—FEasements to be registered
126—Determination of easement
127—Member may order dramage of swamp
128—A mnonty of holders of land m or
abutting on a swamp may be requred
to contribute to cost of drainage
129—Forfeiture of rights 1if works are not
completed within the time allowed
130—Expropnation of works
131—Certificate of utihzation
132—Cancellation of water nght or sanction
for waste and non-usage
133—Abandoned works
134—Offences and penalties 1 certain cases
135—Liabilities of offender
136—Power of Water Apportionment Board
to declare matters pertamming to bodies
of water
137—Qualified engineer
138—State schemes and other works
139—Information to be afforded to inspecting
officer
140—Riught of entry of the Crown
141—Statement under oath
142-—Waiter Appeal Board

PART V—WATER UNDERTAKERS
143—Appomiment of watet undertakers

SECTION

144—Combmation of undertakings and trans-
fer of undertakings

145—L nuts of supply may be varred

146—Compulsory vanation of Llmits of
supply

147—Power of Member to authorize water
undertakers to supply premuses outside
therr imits of suppiy

148—Water undertaker may notify ability to
supply

149—Cessation of nghts of supplying wate:
undertakers

150—Remmbursement of expenses

151—Effect of regulations on supplying
water undertaker

152—Supply of water mnn bulk by agreement

153—Compu'sory supply of water i bulk

154—Dcfanit powers of Member

155—Member may iransfer water under-
taking

156—Member may grant new authority

157—Expenses mcurred by Member imn dis-
charging functons

158—Expenses incurred by authonty in dis-
charging funct ons

159—Transfer of property and lhiabilities of
water undertaker

160—Agreements as to dranage, etc, of
lands

161—Power to prolibit or restrict use of
water

162—Power to make regulations

163—Regulations for pieventing pollution of
water of water undertakers

164-—Enforcement of regulations

165—Power of Member to require the making
or regulations, to make regualations m
case of default and to revoke regula-
tions

166—Pollut ng water used for human con-
sumption an offence

167—Compulsory acquisition of land by
water undertakers

168—Execution of works for piotection of
water

169—Member may declare catchment area a
protected area

PART VI—GENERAL AND
MISCELLANEOUS

170—Fmancial powers

171—Application of this Ordinance to native
areas

172—Consent of Chief Native Commissioner
required before exercising nghts m
Nauve area

173—Right ot entry

174—Compensation to be decided by arbitra-
tion

175—Penalty for offence aganst thas
Ordimance

176~—Penalues may be recovered by autho-
rnzed person

177—Recovery of penalty does not prejudice
right to take other proceedings

178—No action against Member, etc

179—Member, etc, may inst tute proceedmngs

180—Notces, how given

181—Proof of orders

182—Power to exempt from provisions of
Ordinance

183—Orders, etc, to be mn wniting

184-—Authentication of documents

185-—Offence to fail to comply with order of
Member

186—Rules

187—Repeal and Saving

A BILL ENTITLED
AN ORDINANCE TO MAKE BETITER PROVISION
FOR THE CONSERVATION, CONTROL AND USE
CF THE WATER RESQURCES OF THE COLONY
AND FOR PURPOSES INCIDENTAL THERETQC
AND CONNECTED THEREWITH

ENACTED by the Governor of the Colony of Kenya,
with the advice and consent of the Legislative Council thereof,

as follows —

PART Y
SHORT TITLE, COMMENCEMENT AND INTERPRETATION

1. This Ordinance may be cited as the Water Ordinance,
1950, and shall come into operation on such date as the

Governor shall, by notice 1n the Gazette appoint

{n
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2. () In this Ordmance, unless wnconsistent with the Defimtion and
mterpretation

context—- ol terms

“apphcant” means any person who has appled for a
water rigat or sanction under the provisior s of this Ordinance,

5 “aquifer” means a geological fornation or structure
which transmits water and which may supply water to wells,
boreholes or springs,

“artesian well” means a well 1n wluch water rises, by

natural pressure, above the base of th¢ first ympermeable

10 stratum 1mmediately overlying the aquifer in which the water
was encountered,

“authorization” means an authorrzation to construct
works under this Ordinance,

“authorized” means authorized und¢r the piovisions of
15 this Ordinance,

“body of water” means water contaired n, or flowing 1n,

a spring stream, natural lake, or swamp or in or beneath a

watercourse, or 1n a zone of saturation and includes the water

diverted or abstracted therefrom, or stored therein, by means of

20 works carried out under a licence or saiction, but does not
mclude—-

(@) the water 1n a spring which 1s situated wholly within
the boundaries of the land own d by any one land-
holder and which does not natuially discharge water

25 into a watercourse extending be rond the boundaries
of such land or abutting on the boundaries of such
land,

() ground water which 1s not situate 1 within a conserva-
tion area to which a Conservation Area Order made
30 under section 68 of this Ordinar ce apphes, or which
1s of the nature specified 1n par. graph (b) of section
31 of this Ordinance, or a well fcr the construction of
which no licence 1s required undler the provisions of
section 42 of this Ordinance,

35 “body of surface water” means wa er flowing continu-
ously or intermittently in natural surface channels or depres-
sions and water flowing through, or mnto, 1akes, ponds, swamps
and marshes, but does not include water as defined 1n para-
graph (@) of the definition of a “body of water’,

40 “Charrman” means the Chairman of the Water Appor-
tionmen! Board, and includes his deputy >r any person acting
on his behalf,

“company” means any incorporated or lunited company,

the objects and powers of which extend to or include the con-

45 struction or operation of works for the exercise of a water
right or sanction,

“Community project” means a conmunify project as
described 1 section 38 of this Ordinance

“defective well” means any well drillc d, dug or excavated,

50 which encounters salt water, and which well 1s not securely
cased, plugged or sealed oft so that the salt water 1s not con-
fined to the strata 1n which 1t 1s found >ut may escape into
other water-bearing strata or on to the strface of the ground,

“Department” means the Public Works Department,

89 “develop” means make available for reasonable beneficial
use,
“driller” means a person who, with « ny tools, machinery,
01 equ pment whatsoever constructs a borchole for the pur-
pose of abstracting ground water,
60 “drilling” means drilling for the pirpose of abstracting
ground water,

“easement” means the right to occipy so much of the
lands of another as may be necessary for or incidental to, the
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Cap 136
Cap 140

No 12 of 1850

Cap 100

Cap 155

construction or mamtenance of authorized works or the exer-
cise of a water right or sanctton,

“filed” means filed on the effective date of filing, which
shall be the date upon which an application, map or plan 1s
accepted by the Chairman, or other person deputed by him, as 5
being complete 10 form and substance

Provided that 1in cases of applications submitted prior to
the coming 1nto operation of this Ordinance the date on which
an applcation shall be deemed to have been filed shall be de-
cided by the Water Apportionment Board, 10

“flood water” means any water flowing in a stream in
excess of the normal flow

“ground water” means the water of underground streams,
channels, artesian basins, reservorrs, lakes and other bodies of
water in the ground including the water in the zone of satura- 16
tion,

“irrigation” means the practice of causing water to flow
upon or spread over or under the surface of land, by any
means, for agricultural purposes,

“landholder™ 1n relation to land means the Crown, or the 20
registered owner of the land, or the person in whom the land
1s vested by law, or any person to whom a mining lease or
mining location has been granted under the provisions of the
Minmg Ordmance or any Ordinance amending or replacing
the same and includes-— 25

(@) any person lawfully holding or occupying land 1n ac-
cordance with the provisions of any law empowering
the Governor to allot land upon the promise of title
subject to the fulfilment by the allottee of prescribed
conditions, 30

(b) any person who by any established right custom or
estate whatsoever 1s, o1 is entitled to be, the holder or
possessor of land,

“land surveyor™ means a surveyot licensed under Rules
made under the Land Surveyors Ordinance or any Ordinance 35
amending or replacing the same,

“lhcence * means the document conveying a water right,

“licensee” means the holder of a licence under this
Ordinance,

“limats of supply” i relation to any water undertaking 40
means the limuts within which the water undertakers are for
the time being authorized to supply water,

“local authority” means the Council or Board of any
Municipality established under the Municipalities Ordinance,
a District Council established under the local Government 45
(District Councils) Ordinance, an African District Council
established under the African District Councils Ordinance,
1950, and such other authority, committee or person as the
Governor may, by notice 1n the Gazette appoint to be a local
authority for the purposes of this Ordinance, 60

“Member” means the Member of the Executive Council
of the Colony for the time being responsible for Agriculture
and Natural Resources,

“native area’” means native lands, native leasehold areas
native reserves and temporary native reserves, as defined 1n the 5%
Native Lands Trust Ordinance the Native Settlement Areas
the boundaries of which are set out 1in the Ninth Schedule to
the Crown Lands Ordinance and Communal Reserves, as de-
fined 1in the Crown Lands Ordinance,

“normal flow” means the ordinary flow at any particular 6¢
point of a stream as certified by the Water Apportionment
Board from time to time to be the normal flow at that point,
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“operator” means any person authorized to construct
works under the provisions of thus Ordinan:e by authorization,
or to divert. abstract, or use water by licen e, o1 sanctfion,

“person” means any person or body of petsons or body

5 corporate, and the heirs, executors, admir istrators, assigns or

other legal representatives of such person and the successors

of such body corporate to whom the context mav lawfully
apply, and includes a water undertaker,

“priority” means the prior right of a licensee to the use

10 of water from a body or bodies of water according to the

priority number on his hicence, but does not include the right
to means of abstraction or diversion,

“public authority” means the Govern nent or any depart-
ment or branch of the Goveinment of the Colony,

15 “qualfied engineer” means a person egistered under the
provisions of this Ordinance as a qualified :ngineer,

“Regional Water Board” means a Reional Water Board
appointect pursuant to the provisions of section 24 of this
Ordinance,

20 “Registrar of Titles” means the person appointed under
any Ordinance for the purpose of the rejistration of title to
land or of documents relating to land,

“salt water” means water contaiming salt o1 other muner-

als or substances injurious, 1n the opimion of the Water Appor-

25 lonment Board, to vegetation, agriculture, husbandry or
health,

“sanction” means a document, not ncluding a licence
authorizing the abstraction, d.version, obstruction, storage or
use of water or the diainage of lands, under the provisions of

30 this Ordinance,

“sanction holder” means the holder >f a valid sanction
which has not lapsed or be¢n determined,

“spring” means water emerging from beneath the surface
of the ground otherwise than as a result of drilling operations

35 “state scheme” means—

(1) a scheme, whether {ormulated 1n ¢ etail or not, for the
use, for any public purpose of the water or any
portion of the water of any body of water, or

(1) a reservation by the Member of tke water or any por-
40 tion of the water of a body of water for use for any
public purpose, or

(1) 2 scheme for draining land, whicli has been declared
by the Member, after consultation with the Water
Resources Authority, to be a St te Scheme for pur-
45 poses of this Ordinance,

“storage” means the collection, impcunding and conser-
vation of water for beneficial use for aiy of the purposes
specified 1n section 29 of thus Ordinance,

“stream” means the water containec 1 a watercourse,
50 and mcludes a river,

“supply of water m bulk” means a ‘upply of water for
distribution by the water undertakers taking the supply and
“supplying water in bulk™ has a correspc nding meaning,

“swamp’ means any shallow depress on on which water

85 collects either intermittently or permanenily and where there

1s a small depth of surface water o1 a shall o w depth of ground

water and a shight range of fluctuation ¢ ther in the surface

level of the water or of the ground water 1:vel so as to permit
the growth of aquatic vegetation

60 Provided that this definition shall be subject to the
provisions of section 136 of this Ordmnancz,



826

THE OFFICIAL GAZETTE

October 3, 1950

Water vested in
the Crosn

Rught to use o
water vested 1
the Member

Cap 155

“Water Appeal Board” means the Water Appeal Board
established by section 142 of this Ordinance,

“Water Apportionment Boaid” means the Water
Apportionment Board appomnted under section 26 of this
Ordinance, 5

“Water Resources Authority” ineans the Water Resources
Authority established by section 6 of this Ordimance,

“watercourse” means a natural channel or depression in
which water flows, either continuously or intermaittently

Provided that this definition shall be subject to the 1¢
provisions of section 136 of this Ordinance,

“water right” means a right to divert abstract, obstruct,
store or use water, or to dram lands by licence under the
provisions of this Ordinance, including a right to construct
and maintain works authorized under the provisions of this 15
Ordimnance, for the purposes of such licence,

“water table” means—

(@ m pervious granular or detrital material, the upper
surface of the body of free water which fills all
openings i material that s sufficiently pervious to 20
permit percolation,

(b) n fractured impervious rocks and in solution open-
ngs, the surface at the contact between the water
body in the openings and the overlymg ground air,

“water undertaker” means any company, public or local 25
authority, board commuittee or other person supplying water
fo other persons but such expression does not include any
body or person supplying water in bulk only,

“well” means any orifice made in the ground by any
means for the purpose of abstracting ground water therefrom 3¢
and mcludes a borehole. tunnel and adit,

“works” means any structure, apparatus contrivance,
device, or thing, for carrying, conducting, providing or
utilizing water, excepting hand utensis or such other contriv-
ances as may be specified by the Water Apportionment Board, 34
by order in the Gazette,

“zone of saturation’” means the zone below the water
table, in which the interstices are filied with ground water

(2) For the purposes of this Ordinance a drought in any
area shall be deemed to exist when the Member upon such 40
mformation as he deems sufficient, shall have declared by
Order to be published in the Gazette, that a drought exists
in that area

PART 11
WATER VESTED IN THE CROWN—DUTIES OF THE MEMBER
—THE WATER RESOURCES AUTHORITY 45

3. The water of every body of water 1s vested in the
Crown, and 1its control 1s vested 1 the Member on behalf of
the Crown, subject to the provisions of this Ordinance

. Provided that this section shall not apply to any part of
the Protectorate of Kenya which 1s now or may hereafter be 50
held on lease from His Highness the Sultan of Zanzibar

4. Except as to nights acquired under the Water Ordin-
ance, 1929, or specifically granted before the 1st day of July
1935, by or on behalf of the Government in any title under
the Crown Lands Ordmance or under the Crown Lands 95
Oirdmance 1902, or in any written agreement, and existing
at the commencement of this Ordinance, the right to the use
of every body of water 1s hereby declared to be vested in
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the Member and except mn accordance with any such right,
no person shall, after the commencement of this Ordmance,
divert, abstract, obstruct o1 use water fron a body of water
otherwise than under the provisions of this Ordinance

5 5. 1t shall be the duty of the Memer to promote the Duty of Member
investigation, conservation, and proper use throughout the iE ifa?fron
Colony of the water resources of the Colony and the provision
of water supplies 1n the Colony, and to secure throughout the
Colony effective exercise by any authorily or person under

10 the control of the Member of ther powers and duties m

relation to water

6. (1) There shall be established by the Member an X‘;ﬁ 3;30“:“3
Authority to be known as the Water Resources Authority
which shall exercise such powers and p:rform such duties
15 as are conferred and mmposed upon 1t by this Ordmnance

(2) Any of the powers conferred or duties imposed by
this Ordinance on the Water Resources Authority may, by
resolution of the Water Resources Authority, be delegated to
any Authority, board, committee, body or person

20 (3) The Water Resources Authority <hall consist of—

a representative of the Member for Aguculture and
Natural Resources,

a representative of the Chief Native Commissioner,

a representative of the Member for Health and Local
25 Government,

a representative of the Member frr Commerce and
Industry,

a representative of the East Afriran Raiways and
Harbours Administration,

30 the Director of Public Works, or his nominee, and

stx unoffictal members who shall b¢ appomnted by the
Member

(4) The Charrman of the Water Resources Authority
shall be appointed by the Member from ¢mong the members
85 of the Authority

(5) The unofficial members of the Authority shall be
appointed for a period of three years but shall be ehgible for
reappomtment

(6) The Drrector of Public Works shall not vote on any
40 appeal submuitted to the Water Resources Authority from the
decision of the Water Apportionment Board

(7) The techmical adviser of the Water Resources
Authority shall be the Hydraulic Engmeer of the Public
Works Department who shall not be « member of such

45 Authonty nor shall he act as the nominec of the Director of
Public Works

7. Except where express provisior 1s made by this Composition of
Ordnance, 1t shall be lawful for the Mentber, after consulta. “UHones et
tion with the Water Resouices Authorit’, to determine the

50 composition or constitution and to reguiate the procedure of
any authority, board, commuittee or bod s established under
this Ordinance, and from time to time to alter such composi-
tion, constitution and procedure
8. The Member may, from funds provided by or with Expensesof
55 the authority of the Legislative Council fcr that purpose, pay 2?;2;3?3;
such expenses as he may determine, of any authority, board.
committee or body established under this Ordmance

9. (1) It shall be the duty of th¢ Water Resources Duty of Water

o Resources
Authority Authonty

60 (a) to mvestigate the water resources of the Colony and
to advise, and make recommendations to, the Mem-
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ber m regard to the mmprovement, preservation,
conservation, utilization, and apportionment of such
resources, and as to the provision of additional
water supplies,

(b) to carcry out a suivey of the existing consumption of, s
and demand for, water supplies, and of the waier
resources of the Colony,

(c) to prepare estimates of the future water supply
requirements of any area of the Colony,

(d) to formulate proposals for meetg the existing and ¢
future water supply requirements of any area, by
water undertakers, bodies or persons,

(e) to furmish to the Member and by his direction to
water undertakers, bodies, or other persons, such
mformation relating to water supplies or resources 15
as 1s available

(2) Where any of the duties referred to m sub-section
(1) of this section have been delegated to any board, com-
mittee, authority, or person the Water Resources Authority
may, fiom time to time, require such board, commuittee, 20
authority or person to submut repoits thereon to 1t within
such time as 1t may specify

10. (1) The Water Resources Authority may require any
person to furnish mfoimation relating to any exsting or
proposed waterworks of, or proposed to be constructed by 25
such person the use of and demand for water supplies and
the water resources available mn the area of supply or area
from which the supply 1s abstiacted

(2) The Water Resources Authority may requre any
person to keep such records and furmsh such returns as to 30
the quantity and quality of water abstracted by hum nnom any
source and to such matters relating to such source as may be
required by the Water Resources Authority

Provided that if, upon representation by any such person
so required to furmish information under this section, the 33
Member 1s satisfied that m ali the circumstances comphance
with such requirements 18 mmpracticable or unnecessary or
that undue expense would therebv be incuired he may excuse
such compliance

(3) The Water Resources Authority or any board com- 49
mutee, authority, or person authorized by it, shall have the
right at all reasonable hours to enter any premises and mspect
any records required to be kept under the provisions of this
section, and to take copies of or extracts from such records

11. (i) If the Member on the i1ecommendation of the 45
Water Resources Authority, 1s of the opinion that it 1s 1 the
public interest so to do, he may—

(@) apply for the setting aside of unalienated Crown land,
or

(b) apply for the setting apart subject to the piovisions 5¢
of the Native Lands Trust Ordinance, of any land
in a native area, or

(c) with the approval of the Governor, purchase or
acquire land by any other means, for the con-
servation, impiovement o1 use of water 55

(2) The acqusition of land for any of the purposes of
this Ordmance shail be deemed to be an acqusition for a
public purpose within the meaning of the Land Acqusition
Act, 1894 of India
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12. (1) The Member may, on the ecommendation of
the Water Resources Authority, and afte- 1easonable notice
to the landholder concerned, if 1t appears to him to be m the
public interest so to do., construct and namntain upon any

5 land such works as he may deem necess«ry or desirable for
any of the following purposes—

(a) the protection of the source or cowirse of any body of
water,

{b) the disposal or contro! of flood wat :r,
10 (c) the conservation of water,

(d) the distribution, apportionment 1 measurement of
water

(2) Compensation shall be payable t» the owner of the

land on which such works are constructed but in assessing the

15 amount of such compensation the Memer shall take mto

consideration any benefit o1 betterment which has accrued

or may accrue to such land by the constru:tion of such works

or any adverse effect on such land causec by such works, as
the case may be

20 (3) The cost of construction of such works, may, n the
first mnstance, be paid from public money,

(4) When the cost of construction > such works has
been paid from public moneys and the Me nber, on the advice
of the Water Resources Authority, 1s o the opinion that,

25 having regard to all the circumstances, 1t 15 just and equitable
that any landholder whose land has, in the opmion of the
Member, benefited by such works, shoul¢ pay or contribute
towards the cost, maintenance, operation or renewal thereof,
he shall notify such landholder accordmngly, and shall i such

30 notification specify the amount of payment or contribution to
be made by such landholder and the area of the land of such
landholder which shall be subject to the charge created by
section 13 or section 14, as the case may be, of this Ordinance,
and such landholder shall thereupon become liable to make

35 such payment or contribution and such area of land shall
become charged with such amount under section 13 or
section 14 as the case may be

(5) When the cost of construction > such works has
been paid from public moneys and such works are required
40 for the purpose of a communitly project, payment towards the
cost, maintenance, operation or renewal thereof shall be
made by all persons who, in the opimion of the Member, on
the advice of the Water Resources Authority, have benefited
or could benefit by such works 1n such proportions as the
¢5 Member may determine, but no such works shall be con-
structed for the purpose of any commuty project except
upon the request of a majority of the persons who could
benefit by such works Such payment shall become due upon
such date as the Member shall notify 1in a notice addressed to
50 the person concerned

(6) The amount of payment or cont tbution determined
under the provisions of sub-section (4) ani (5) of this section
shall be a debt due by such landholde or person to the
Government and, until discharged, mterest shall be paid

55 thereon at the rate of interest on advances under the Land
and Agrnicultural Bank Ordinance, from time to time fixed
under section 33 of the aforesaid Ordinance and the Member
shall decide the date upon which the mntarest shall begin to
accrue

60 (7) An appeal shall e to the Water Appeal Board
agamnst any decision of the Member req nring any payment
or contribution from any person under the provisions of
sub-section (4) or (5) of this section

Member may
construct works
and apporuon
cost

Cdp 18}



ity 5

THE OFFICIAL GAZETTE

Creaﬁfon of
charge on land
for cost of
works

Creation of

charges on native

land for cost,
etc , of works

Water
Resources,
Authonty may
summon
withesses

Service of
summons

A

—

October ¥, 1950

13. (1) If any owner of any alienated land who has,
under the provisions of section 12 of this Ordinance, become
mdebted to the Government, fails to pay such debt withmn
such reasonable time or by such instalments as may be
decided by the Member, the Member shall send a notification §
of such debt to the Registrar of Titles who shall forthwith,
without charge, register such notification agamst the title
affected

(2) The amount set out 1n such notification shall be the
amount of the debt referred to 1n section 12 of this Ordmance ¢
with any mterest due thereon

(3) The registration of such notification shall create a
charge upon the land affected for the principal sum and any
mterest for the time being due thereon, subject to any prior
registered encumbrance and shall bind every successive 15
owner thereof

(4) When the sum secured by a charge created under the
provisions of this section has been paid, the Member shall
send to the Registrar of Titles, a notification of cancellation
which shall be registered, without charge against the title 29
affected

14. (1) Where any works, constructed under the provi-
sions of sub-section (1) of section 12 of this Ordinance, have
benefited land 1n a native area and 1t 1s the opinion of the
Member, on the advice of the Water Resources Authority, 25
that it 1s just and equitable that the local authority in such
native area should pay or contribute towards the cost,
maintenance, operation or renewal of such works, the Member
shall notify such local authority and the Native Lands Trust
Board accordingly, and shall in such notification specify the 3¢
amount of payment or contribution to be made by such local
authority

(2) When such works are for the purpose of a community
project 1n one o1 more native areas and the cost of construc-
tton of such works has been paid from public moneys, pay- 35
ment towards the cost, mamtenance, operation or renewal
thereof shall be made by all local authorities mn the area or
areas, which, 1n the opmion of the Member, on the advice
of the Water Resources Authority, have benefited or could
benefit by such works, but no such works shall be constructed 4¢
for the purpose of such a community project uniess at the
request of a majority of the local authorities mn such area
or dreas or of the Native Lands Trust Board

(3) A local authority from which payment or contribu-
tion 18 required shall raise the money for such payment or 45
contribution 1n such a manner as 1t thinks fit, and if the
method of raising such money cannot be decided by such
local authority, the method shall be decided by the Chief
Native Commussioner, and the time and method of any such
payment or contribution shall be determined by the Chuef 50
Native Commissioner and shall then be bindmmg on such
local authority

15. For the determination of any subject under its
consideration, the Water Resources Authority may summon
witniesses, €éxamine them on oath or affirmation and require 55
them to produce any relevant book. plan or document

16. A summons for the attendance of a witness or for
the production of any book plan or document before the
Water Resources Authority, shall be signed by the Charman'
thereof and shall be served in the same manner as a summons ¢
for the attendance of a witness at a ctummal trial in a
magistrate’s court
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17. Any person, summoned to give evidence or to Prviegesof
produce any book, plan or document. and any person giving Ele;;msfg:)ned
evidence before the Water Resources :Authority, shall be
entitled to the same privileges and immu 1ties as if he were

5 summeoned to attend, or were giving evidence at, a trial

18. Any person who fails without reasonable excuse, S}ffgﬁg to fall
to attend 1n obedience to any summons 1.sued by the Water <wmmons, et
Resources Authority, or subject to the proistots of section 17
of this Oidmmance, fails to answer fully to the best of his

10 knowledge any question 1elevant to the matter under
investigation, or when requued so to do, ails to produce any
book, plan or document required to be produced under the
provisions of section 15 of this Oidinance shall be guilty of

an offence agawnst this Ordwmance

15 19, A proceeding before the Water Resources Authority {;;?gf:‘%;‘agéﬁ
or Water Apportionment Board or any conmittee or member Resources

. . Authonty, efc,
thereof shall, for purposes of any prosecution under 10 be judictal

Chapter XI of the Penal Code be deemzd fo be a judicial pioceeding for

purposes of
proccedlrlg prosecuiion
fol perjury
Cap 24
20 20. Any person who has been duly summoned to give ofence to

evidence or to produce any book, plan or document before reiuse ﬁ,?. ‘33 ave
or to the Water Resources Authority, Water Apportionment cyidence
Board or any committee or member thereof, and who refuses,
without sufficient cause (the onus of proof whereof shall be
25 upon him), to be sworn or affirmed as a w1 ness shall be gmlty

of an ofience
21. (1) Should the Member be satis 1ed that by reason Emergencies

of an exceptional shortage of ramn or by reason of accident ﬁ?’;ﬁiﬁ’ fthe
or other unforeseen circurnstances, a serious deficiency of
30 water for essential domestic purpoeses exisis, o1 1s threatened
in any area, he may, by order declare that an emergency exists
and direct that any person who has a ,upply of water mn
excess of his domestic purposes, shall supply to such area or
to any other person for such period as the Member may state
35 mm such order, such water, as the Member shall specify, from
such excess quantity of water

(2) Any order given uonder the provisions of sub-section

(1) of this section may require or authorize the laying of pipes

and the construction of works on any lind, and the entry

40 on to any land, and any other matters nect ssary for the giving

and taking of any such water, and no otier authority to do

any of the things mentioned m this order, « xcept the authority
of this section, shall be required

Provided that where the laying of pipes or the construc-

45 tion of works 1s likely to interfere with a ailway track of the

East African Railways and Harbours Adrunistration no such

laying of pipes or construction of works shall be commenced
without prior notification to such Administration

(3) If a person upon whom an orde under this section

50 1s made, fails to comply with such order, the Member, or any
person deputed by him for that purpose, inay 1ake possession
of the water supply and operate the water works of any such
person, and shall have and may exercisc all or any of the
powers of such person in connexion therewith during the

55 period of such order and subject to any ccnditions which may
be mmposed thereby

(4) Any compensation payable to stch person, for any

loss or damage suffered as a result of any act done under an

order made under this section, and all matters relating to

60 the lhiability for such compensation shali be determmed by

the Member and, if his decision 1s not acceptable to the

persons concerned, the matter shall be re erred to arbitration
under the provisions of the Arbitration Or¢ mance Cap 22
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(5) Any person who without lawful anthority, interferes
with any work constructed under the provisions of this section
shall be guilty of an offence agamnst this Ordinance

22, No person shall apply for, and no Court shall grant,
any injunction or other process or order restraming any $
water bailiff, official of the Wate1 Apportionment Board, or
other authorized person from enforcing any priority relating
to the use of water conferred or enjoyed by or under the
provisions of this Ordmance or by or under the Water
Ordimnance, 1929 10

PART I
LoOCAL PLANNING

23. (1) The Colony shall be divided by the Water
Apportionment Board into drainage areas

(2) Such drainage areas may from time to time be sub- 19
divided or amended by the Water Apportionment Board

(3) Any decision of the Water Apportionment Board
made under this section shall be subject to an appeal to the
Water Resources Authority whose decision shall be final

24. (1) The Member, m consultation with the Water 2¢
Resources Authority, may appoint, fo1 any region a Regional
Water Board which shall be advisory to the Water Resources
Authority and to the Water Apportionment Board as to the
conservation, use apportionment and any other matter
affecting the water resources in that region 25

(2) A region shall consist of one or more dramnage areas
or part of a dramnage area as the Member, in consultation
with the Water Resources Authority shall determine

25. (1) It shall be the duty of a Regional Water Board
to advise the Water Resources Authority with regard to its 30
region as to—

(a) the water resources,

(b) the existing demand for, consumption and use of,
water,

(c) the future water supply requirements, 35
(d) how such future requirements shall be met,
(e) the apportionment of existing and potential supplies,

(f) the adjustment, cancellation or alteration of any
licence or sanction,

(g) any other matter affecting the water supplies m 1ts ¢
region

(2) The Water Resources Authonty may, from time to
time, require a Regional Water Board to submut written
reports on any matter 1eferred to m sub-section (1) of this
section and all such requirements shall be complied with 45

Provided that if, upon the representation of a Regional
Water Board requured to furnish such mmformation the Mem-
ber 1s satisfied that the compliance with any such requirement
1s 1mpracticable or unnecessary, or that undus expense
would thereby be incurred he may direct that there need not 50
be such compliance

(3) A Regional Water Board shall inform the Member
when, by reason of an exceptional shortage of ramn or by
reason of accident or other unforeseen circumstances, a serious
deficiency of water for essential domestic purposes exists. or 55
is threatened 1n 1its area, and shall also advise as to what
steps should be taken to remedy such deficiency
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PART 1V
WATER APPORTIONMENT

26. (1) There shall be appomted, by the Member a
Board to be known as the Water Apportionment Board
5 which shall be subordinate to the Water R sources Authority
and which shall exercise such powers ¢nd perform such
duties as are mentioned in this Part

(2) The Water Apportionment Board shall consist of—
(@) the Director of Public Works who ,hall be charrman,

19 (b) a representative of the Chief Native Commuissioner,
and

(c) four unoffictal members appoimted by the Member
fiom a panel of names submutted ty all the Regional
Water Boards

15 (3) The technical adviser of the Wat1 Apportionment
Board shall be the Hydraulic Engmeer of the Public Works
DPepartment who shall not be a membir of the Water
Apportionrnent Board nor shall he deputize as a member for
the Director of Public Works

20 (4) Urofficial members of the Wate Apportionment
Board shall be appointed for three years but shall be eligible
for reappointment

(5) Four members of the Water Appcortionment Board
shall form a quorum

25 27. (1) Any of the powers, duties or obligations vested
in the Water Apportionment Boaird under the provisions of
this Ordinance, except the power to grant alter or cancel
licences, sanctions or easements, may by esolution of the
Water Apportionment Board be delegated by 1t to any

30 person

(2) The Chairman may, 1n writing autlorize any person
employed in the public service, or any seivant agent or con-
tractor of such peison, to perform any of the powers, duties
or obligations conferied upon or delegated to him

35 28. After the commencement of thx Ordinance no
conveyance lease or other mstrument shal be effectual to
convey, assure, demuise, transier or vest in any person any
property or right or any interest or privileze in respect of
any body of water and from and after such cc mmencement no

40 such property, right, mterest or privilege shall be acquired
otherwise than under the provisions of this Ordmance

29. The purposes for which a licence d>r sanction may
be acquired are as follows—

(@) a domestic purpose, which expres ion reans the
45 provision of water foi householl and sanitary
purposes and the watering and dip»ing of stock,

(b) a public purpose, which expression means the pro-
viston of water for muntcipaliies 1ownships,
villages, and communities and for all reasonable

50 demands for steam raising on railwiys or for other
purposes connected with public urdertikings, not
mvolving the use of waler for th: generation of
povver,

(c) a mmor irngation purpose. which e» pression means
55 the provision of water for the irrigat.on of land, not
exceeding two acres, used for orchards, gardens,

nurseries, or land farming operations,

(d) an industrial purpose, which expres<ion means the
essential requirements of any indistry including

833
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mining and the washing and treating of coffee,
vegetable fibre or other agricultural o1 mineral
produce, or the essential requirements of other
industries and mining,

(e)a power purpose, which expression means the 9
provision and employment of water for the
development of power,

(f) a general wrigation purpose,

(g) any other purpose approved by the Water Appoition-
ment Board 10

30. (1) Application for water rights or sanctions tor
the same purpose or for different purposes shall 1eceive
consideration 1in accordance with the cucumstances of each
case and regard shall be had to the extent to which the grant
of a water 11ght or sanction would be likely to interfere with 15
the requurements of prio1 licensees

(2) The Water Apportionment Board may reserve such
part of the flow of a body of water as mn 1ts opmion 18
requited for domestic purposes

(3) Where the Water Apportionment Board refuses to 20
grant an application wholly or in part, the applicant shall be
notified of such refusal and the reasons therefor and may,
if he 15 aggrieved by such decision, within thirty days after
the date of such notification, lodge with the Chairman of the
Water Apportionment Board a notice of appeal to the Water 25
Resources Authority agamst such decision Such notice shall
be accompanied by a fee of two hundred shillings which shall
be returned to the applicant if such appeal 1s successful The
decision of the Water Resources Authority on any such
appeal shall be final and bimding on all parties concerned 30

31. A ucence or sanction shall not be required—

() for the abstraction or use of water from any body of
water for domestic purposes by any person having
lawful access thereto, 1f such abstraction is made
without the employment of works,

(b) when the works for the development of ground water
are not sitwated within one hundred yards of any
body of surface water

Provided that this paragraph shall be subject to
the provisions of sections 42 and 68 of this 4
Ordimnance,

(c) for the storage of water 1n, or the abstraction of water
from a dam constructed in any channel or depies-
siton which has been declared not to be a
watercourse under the provisions of section 136 of ,,
this Ordinance

36

32 (1) During a drought or at any time, in the case of
small watercourses, the Water Apportionment Board may mn
its absolute discretion by order, require any person, notwith-
standing the fact that he may be using water under a licence
or sanction, to allow to pass such proportion of the water
in the watercourse as appears to the Water Apportionment
Board to be equitable, and may prohibit any practice whach,
in the opmion of the Water Apportionment Board causes
undue reduction of the water 1 any watercouise

(2) Any person who fails to obey an order of the Water §5

Apportionment Board given under sub-section (1) of this
section shall be gulty of an offence agamnst this Ordinance

60

33. (1) In all cases of piroposed diversion, abstraction,
obstruction, storage or use of water from a body of water
other than those referred to in section 32 of this Ordmnance,
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application must be made m the manner prescribed by this
Ordmadnce for a licence or sanction for such division, abstrac-
tron, obstruction, or storage of water from or m such body
of water

5 (2) Any person who executes, constructs, erects, or

employs works, for the diveision, obstiuction, abstraction or
storage of water or diverts, obstructs, abstra:ts or stores water
fiom a body of water, except as permitted by this Ordinance,
without, o1 before the receipt of, an authorization, licence or

16 sanction 1ssued under the provisions of thr Ordinance, shall
be guilty of an offence agamnst this Ordinance

34. No person shall dramn. obstruct, o1 otherwise
mterfere with any swamp unless such .wamp has been
declared under the provisions of section 136 of this Ordm-

15 ance, not to be a watercourse, without firs having obtained
the licence or sanction of the Water Appcrtionment Board

35. (1) The Member may, from time to time, publish
m the Gazette a notice setting out the lanc required for the
development of any State Scheme

20 (2) Unahenated Crown land required fr any such State
Scheme shall by notice 1 the Gazette be reserved by the
Commuissioner of Lands, at the 1equest of t ¢ Member, from
sale or other disposal

(3) The Commussioner of Lands shall, at the request of

25 the Member reserve unalienated Crown lard under the pro-

visions of sub-section (2) of this section, notwithstanding that

1t 18 not proposed that the construction of an 7 works projected

for the State Scheme shall be carried out, vholly or n part,

by the Government, or be paid for out of the funds of the
30 Government .

(4) When any of the land i1equired for a State Scheme
has been alienated by the Crown prior to publication of the
notice 1 the Gazette, such land may be acquired 1 accord-
ance with the law for the time bemg m force relating to the

35 acquusition of land for public purposes

(5) Licences or sanctions may be ssuel, on such terms
as the Water Apportionment Board may 1 each case specify,
for use of water 1n an area developed or to be developed, 1n
whole or 1n part 1n connexion with a State Scheme, or for use

40 1n connexion with a body of water affected by a State Scheme,
but such licences o1 sanctions shall be valic only untd such
time as such water 1s 1equured for such State >cheme, or when
and for as long as, water 1s available 1in exce.s of the require-
ments of such State Scheme

o 36. Projects for the use of water ot for the dranage of
land are of four classes, namely—

(@) private projects,
(b) community projects,
(c) public projects,

o0 (d) urban projects

37. (1) Private projects are those which concern the use
of water or the dramage of swamps within ‘he Imits of the
land of the operator, whether works are constructed entirely
on the land of the operator, or partly on the land of the

55 operator and partly on the land of other persons

(2) (@) Two or more operators, who have a common
mterest mn the employment of water or in the dramage of
swamps, may unite in an association for the exercise of
a water right or sanction for a private project
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(b) Any application for a water right or sanction i such
a case shall be accompanied by a statement of the terms and
objects of the association, and the rules under which such an
association proposes to exercise the water right or sanction
shall be specified and submitted to the Water Apportionment 9
Board for approval, and any varmation of such rules
subsequently made shall also be submitted for the approval
of the Water Apportionment Board

(c) The proportion of participation shall be presumed
to be equal between members unless the contrary s specified 46
by rules made and agreed by the association and approved
as provided 1 paragraph (b) of this sub-section

(d) The grant of a water right or sanction to an associa-
tion of operators under the provisions of this section shall be
subject to such terms governing action to be taken during 77
operation, or upon withdrawal of members of the association,
or upon dissolution of the association, as the Water
Apportionment Board may specify or as may be prescribed

38. Community projects are such projects, other than
public or urban projects, as are conducted, 1n accordance 20
with rules made and agreed under the piovisions of this
Ordinance by a community of landholders operating under
a water right or sanction for one or more of a series of
authorized purposes connected with the use of water, or the
dramage or reclamation of land situate entirely or for the 24
greater part, within then own holdings

39. Public projects include projects which mvolve the
supply of water, or of electrical energy deiived from the
energy of moving water, to persons other than the operator,
m consideration of payment therefor, or the dramage or 3¢
reclamation of lands m consideration of payment therefor

40 Urban projects mean projects undertaken, operated
or maintamned by a municipal authority, corporation, or other
body, for the supply of water to municipalities or townships,
and include projects, however orginated and constructed, 3;
which are acquired and operated by a municipal authority,
corporation, water undertaker or other water works authority,
for the supply of water to a municipality or township, trading
centre or other urban community

41. The Water Apportionment Board may determine ¢¢
to which class any proposed project shall be deemed to
belong

42 (1) Any person proposing to construct any well or
extend any existing well within one hundred yards of any
body of surface water or to abstract water from any well, so ¢5
constructed or extended. shall first obtain the necessary
licence or sanction under the provisions of this Ordinance

(2) Any peison proposing to construct, within one mile
of any other well any well or to extend any existing well,
or to abstract any water from any well so constructed or 50
extended, shall first obtain the written permission of the
Water Apportionment Board

Provided that the provisions of this sub-section shall not
apply to the construction or extension of any well, or the
abstraction of water therefiom— 55

(1) 1if the well does not reach, or 1s not extended to, a
depth of one hundred feet from the surface of the
ground, or

() 1f the water trom the well 1s to be used solely for
a domestic purpose on the land -of 'any one land-
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holder and, where such land 1s sussequently divided,
only on the sub-division of land on which the well
1s situated, and

(i) 1f the total quantity of water extracted fiom any well

5 m any one day does not exceed five thousand

gallons or such other quantiy as the Water
Apportionment Boaird may approy e

(3) Any person applving for permission under the pro-
visions of sub-section (2) of this section shall give such
70 particulars 1elative to his application as the Water Apportion-
ment Board may require and such Board may, after
consideration of such application gran or 1efuse such
application

(4) Any person who fails to comply inth the provisions
15 Of sub-section (1) or (2) of this section shall be guilty of an
offence agamnst this Ordmance

43. (1) Any person who proposes to :onstiuct any well
shall, before he commences such construction, give to the
Water Apportionment Board notice of his ntention to do so,

20 and shall, if required by the Water Apportionment Board,
keep a record of the progress of the work v/hich shall include
measurements of the strata passed through, speciaens of such
strata, the levels at which water was struck, the quantity of
water obtained at each level, and the quantt y finally obtained,

55 and the rest level thereof

(2) Such person shall allow any percon authorized by
the Water Apportionment Board, at all t mes-—

(@) to have free access to any such well,

(b)to 1mspect such well and the naterial excavated
30 therefrom,

(c)to take specimens of such material and of water
abstracted from the well, and

{d) to mspect and take copies ot or extracts from the
. record required to be kept under this section

35 (3) Where the person constructing a well on any land
15 not the occupter of such land, the obhig tion to allow any
person auihorized by the Water Apportinment Board to
exercise his rights under the provisions of this section shall
be the obligation of the occupier of the lanl as well as of the

4p Derson constructing the well

44. The person constructing such will, 11 required to
keep iecords under the provisions of sub-section (1) of section
43 of thus Ordmance, shall on the completio 1 or abandonment
of the construction, send a complete corv of the record
45 together with the specimens 1eferred to 1n such record to the
Water Apportionment Board, and shall also send to the
* Water Apportionment Board particulars ¢f any-test made,
before such conipletion o1 abandonment, of the yield of
water, and shall specify the rate of flow tl roughout the test
50 and the duration of the test, and also, whe, e'practicable, the
water levels during the test and thereafte wuntil the water
"+ < has returned to 1its natural level The perso: constructing the
well shall further state, on the record, lis opinion as to
whether the water, as determmed by tasting, 1s suitable for

55 drinking or 1s highly mineralized, as the cas: may be

¢ ~ 45, Where any well 1s constricted m « onn¢ x10n with or
15 -within one-half mile of, or such greate- distance as the
Water Apportionfnent Board. may m ans parfacular case
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specify, an existing well, the particulars of any test to be
supplied to the Water Apportionment Board shall also
include the rate of pumping at the existing well during the
test

46. Where any borehole contractor constructs a bore- §
hole on land belonging to or occupied by any other person,
such borehole contractor shall be deemed for the purposes
of this Ordinance, to be the person constructing the borehole

47. The person constructing such well or, if a different
person, the owner or occupier of the land on which such 0
construction takes place may give notice to the Water
Apportionment Board requiring any copy of, or extract from,
the record required to be kept under the provisions of
section 43 of this Ordmance, or any specimen taken, or any
other particulais connected with the well, to be treated 16
confidentially, and the Water Apportionment Board shall
thereupon not allow such copy, extract, specimen, or other
particulars, except 1n so far as it contamns or affords mforma-
tion as to water resources or supplies, to be published or
shown to any person not bemng an officer of the Water g9
Resources Authority or the Water Apportionment Board,
unless the person giving such notice consents thereto

Provided that if at any time the Water Apportionment
Board gives notice to such person that, m its opimion, his
consent 1s unreasonably withheld, then that person may, 25
within three months after the notice given by the Water
Appot tionment Board, appeal to the Member, and, 1f at the
expiration of that period no such appeal has been made, or
if, after hearing the appeal, the Member does not make an
order restraming it from so doing, the Water Apportionment 39
Board may proceed as if such consent had been given

48. Any person who fails to comply with any obligation
mposed upon him by the provisions of section 43, 44 or 45

of this Ordmmance shall be guilty of an offence aganst this
Ordinance 36

49, (1) No person shall, except with the written authority
of the Water Apportionment Board-—

(@) cause any ground water to run to waste from any well
except for the purpose of testing the extent or
quality of the supply or cleaning sterillizing, 40
examning or repairing such well,

(b) abstract from any well, water in excess of his reason-
able requirements and which he cannot use mm a
reasonable and beneficial manner,

{c) conduct the water from any well through any channel 45
or condut so that more than 20 per cent of the
water 1s lost between the pomnt of appropriation and
the pomnt of beneficial use

Provided that where the water from any well 1s
conducted through channels or conduits together 50
with water from other sources, no person shall permut
the waste of more than 20 per cent thereof in con-
ducting the water from the pomnt of appropriation
of the well water to the point of beneficial use,

(d)use any water from any well for the purpose of 86
domestic use or the watering of stock, except where
such water 1s carrted through pipes fitted with float
valves or other satisfactory means of control, to
prevent waste therefrom

Provided that where ground water interferes or 60
threatens to imterfere with the execution or opera-
tion of underground works, whether water works
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or not, the Water Apportionment Board may, i
any particular case, agree that siuch water may be
allowed to waste upon such coiditions regarding
quantity and method of disposal as it may specify

6 (2) Any person who contravenes any provision of this
section shall, m respect of cach contraver tion, be guilty of
an offence and, on conviction therefor, be liable to a fine not
exceeding five hundred shillings, or 1n the c: se of a continuing
offence, a fine of one hundred shillings for ¢ach day on which

10 the offence continues and the Water Apportionment Board
may, on the conviction of any such perscn, order that the
well concerned be effectively sealed, or may make such other
order as appears to it to be necessary to prevent waste of
water

15 (3) Should any person fail to compls with any order
given under the provisions of this section, the Water
Apportionment Board may take such steps is 1t may consider
necessary to execute the order and any expenses mcurred in
taking such steps shall be recoverable as 1 civil debt from

20 the person upon whom such order 1s made

50. (1) Any well which encounters salt water heremafter
referred to as a defective well, shall be securcly cased, plugged,
o1 sealed-off by the owner of such well, so that the salt water
shall be confined to the stiata in which 1 was found, and
25 such casmng, plugging or sealing shall be done 1 such a
manner as effectively to prevent the salt water from escaping
from the strata 1n which 1t was found into any other water-
bearing strata or on to the surface of the g ound

(2) The provisions of sub-section (1) of this section shall
30 also apply to all wells constructed efore the coming mto
operation of this Ordinance

51. Any person who recases, plugs or seals a defective
well or deposits, or causes ot knowingly permits the deposit
of any dirt, rubbish or other material in any such well except

34 with the written authority of the Water Apportionment Board
shall be guilty of an offence against this Ordmance

52. (1) Before any defective well 1s recased, plugged, or
scaled off, the owner of the well, or his duly authorized
representative, shall file with the Water Apportionment Board

40 an application for permussion to carry ott such recasing,
plugging or sealing

(2) Such application shall contamn as c>mpiete informa-
tion as possible mn regard to the name and address of the
owner of the well, its location, depth and sizc and the amount

45 and location of casing or sealing n the vell, the distance
below the surface of the ground to the water level in the well,
the strata penetrated, the distance from th: suiface of the
ground to the top of the salt water stratum .nd the thickness
of the salt water stratum, and shall give all other available

40 mformation regarding the condition of such well and shall
also state the methods proposed for recasing, plugging or
sealing off such well

53. The Water Apportionment Board after considera-

tion of any application under the provisions of section 52 of

$6 this Ordinance, may call for additional data. and may make

such mvestigation as it considers necessary and if the well

1s found to contamn salt water, shall 1ssue irstructions to the

applicant specifying the work which shall be done by the

owner to place it mn a satisfactory condition and designating

60 the time that shall be allowed to completc the work, and
may mspect such work while 1t 1s 1n progress

Defective wells

Improper
methods of
casing, efc

Application to
seal off well

Instructions
to deal with
defective well
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54, The Water Apportionment Board may on its own
mitiative, or upon mformation or complamnt from any source,
make an examiation of any well suspected of contaiming salt
water and may 1ssue instructions for curing any defects i such
well and such instructions shall have the same force and effect §
as mstructions issued under the provisions of section 53 of
this Ordinance

55. Upon completion of the works 1n pursuance of any
mistructions 1ssued under the provisions of section 53 of this
Ordinance the contractor who carries out the work, or, if the 10
work 1s done without a contractor, the owner of the well shall
file with the Water Apportionment Board a statement sworn
or affirmed specifymng mn detail the manner in which such
work was done, and failure to file such a statement withimn
thirty days after the completion of such work shall be an 15
offence against this Ordmance

'56. Upon recempt of such statement, the Water Appor-
tionment Board shall determine, either from the statement or
from mspection or test, whether the work has been satis-
factorilly performed and, if 1t determines that the work has 20
not been satisfactorily performed 1t shall issue additional
mstructions specifying the additional work required to place
the well in a satisfactory condition, and specifying the time
for the completion of such additional work TUpon the
completion of such additional work, a statement sworn or 25
affirmed shall be filed with the Water Apportionment Board
as provided for in section 55 of this Ordinance, and failure
to file such a statement shall be an offence agamst this
Ordinance

S7. (1) The owner of any defective well shall be guilty 30
of an offence agamst this Ordmance 1if he fails to carry out
any order of the Water Apportionment Board and shall be
liable to a fine of not more than five hundred shillings for
every day that the offence continues after the expiry of the
period of tume given for completion by the Water 35
Apportionment Board 1n such order '

(2) If such owner fails to comply with an order of the
Water Apportionment Board, the Board may itself take such
steps as may be necessary to execute such order, and any
expenses mcurred m so doing shall be recoverable at the 40
smt of the Board as a civil debt from such owner

58. (1) Notwithstanding anything contammed wn  this
Ordmance no well shall be constructed within the lmits of
supply of a water undertaker without the consent of the
Member 45

(2) Any person contravening the provisions of this
section shall be guilty of an offence agamst this Ordmnance

S9. Where, under the provisions of this Ordinance, a
licence or sanction 1s required for the abstraction of ground
water, the Water Apportionment Board may, on the applica- 50
tion of any person, grant such licence or sanction with or

without conditions, or may refuse to grant such licence or
sanction

60. (1) Where any person constructs any new work, not
bemg works as defined mn section 2 of this Ordinance, for 65
the purpose of searching for or extracting mmerals and an
aquifer 1s struck, he shall give notice to the Water Apportion-
ment Board and shall take such measures and comply with
such conditions as the Water Apportionment Board may from
time to time requure for the conservation of water which may 50
be encountered during any construction ‘o 4
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Provided that if such person 1s aggrieved by any such
requirement he may, within thirty days of the date of notifi-
cation thereof, appeal to the Member wkose decision shall

be final

5 (2) Any person who fails to comply vith the prowvisions
of this section shall be guilty of an offence agamst this
Ordinance

61. (1) Every person abstracting ground water by means Contamumnauon
of a well shall 1n order to prevent contami 1ation or pollution Zﬂglﬂu‘gg&%“
10 of the water—

(a) éffectively seal off to a sufficient depth, any contam-
1nated or polluted. surface or shajlow water in rock
openings or soft broken ground,

(b) eflectively seal the top of the well tetween the surface
15 casmg and the nternal pump column, and the
suction or dischaige pipe,

A
i

(c) dispose of all return or waste water by means other
. than by return to the well,

(d) extend the well casmg to a point not less than eight
inches above the elevation of the fimished pump
house or pump pit floor,

(¢) use either welded or screw type ‘well jomnts on the
casing, 1f made of metal,

(f) provide the well casing top with  screw connexion
to permit tight flange connexion being screwed or
welded around the annular op:ening around the
casmg and the drop pipe,

(g) dispose of effluents o1 dramage frcm any household
stable, factory, trade premises or other premises In
such a manner as will prevent ary such effluent or
dramage from reaching such well or ground water,
and

: (h) carry out such other work as the Water Apportion-
ment Board may dnect, from tire to time for the
35 prevention of contamination or polluiion

20

25

30

(2) The provisions of paragraphs (g and (h) of sub-
section (1) of this section shall also apply to persons other
than the person abstracting such ground water, but where any
such work 1s carried out, the Water Appoitionment Board

40 may order that it shall be carried out ty the licensee or
sanction holder and may apportion the e<pense Where an
order is made under the provisions of this ,ub-section for the
carrymg out of any work, such order shal specify the work
which 1s to be cairied out, and no departure from such order

45 shall be made without the prior authorty of the Water
Apportionment Board

(3) If any person fails to comply wit1 an order of the

Water Apporttonment Board given under the provisions of

this section, the Water Apportionment Bozrd may take such

60 steps as may be necessary to execute such order, and any ex-

penses incurred in taking such steps shall be recoverable at

the suit of the Board as a debt from the person upon whom
such order was made

., (4 For the purposes of this section, the Water

45 Apportionment Board, or any person dedjuted by 1it, may
enter any land o1 premises for the purposes of ascertaining
any information required

(5) Any person who fails to comply with any of the .

provisions of this section or who fails to otey an order given

60 under this section shall be guilty of an ofence agamnst this
Ordmance
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62. Except where otherwise authorized by the Water
Apportionment Board, if, during the construction of a well,
water 158 encountered m an aquifer and water from a water
table or higher artesian aquifer tends to flow from the upper

aquifer to the lower aquifer, the well shall be securely cased 4

and fitted with non-return valves or other satisfactory devices,
so that the water from the higher aquifer cannot flow to the
lower aquifer

63. Every artesian well shall be efficiently cased, capped
or furnished with such apphances as will readily and z¢
effectively arrest and prevent the flow therefrom over the
surface of the ground or wasting from the well through the
strata through which 1t passes

64. (1) No borehole contractor shall carry out any con-
tract to construct a borehole until he has been licensed by the 15
Water Apportionment Board

(2) Every application for a borehole contractor’s licence
shall be made on the prescribed form and shall be
accompanied by the prescribed fee

(3) 1f, on receipt of an application, the Water Apportion- 2¢
ment Board 1s satisfied that the applicant 1s a fit person to be
licensed, it shall 1ssue a borehole contractor’s licence for such
period and subject to such conditions as shall be specified
therein and shall keep a register contaming the particulars
of all such hcences 25

65. (1) No person shall carry out the work of a driller
or be 1n charge of any driling operation unless he 1s licensed
m that behalf under the provisions of this Ordinance

(2) Every application foi a driller’s licence shall be made
to the Water Apportionment Board on the prescribed form, 30
and shall be accompanied by the prescribed fee

(3) If, upon 1eceipt of such application the Water
Apportionment Board 1s satisfied that the applicant 1s a fit
person to be licensed as a driller, 1t shall issue a driller’s
licence subject to such conditions as 1t may impose, and 36
subject to the provistons of sub-section (4) of this section
such licence shall remain 1n force for a period therein spectfied
not exceeding five years, and the Water Apportionment Board
shall keep a register contamning the particulars of all such
licences 40

(4) The Water Apportionment Board may at any tmme
cancel any driller’s licence if the driller has—

(a) conducted any drilling operation improperly,

(b) mntentionally made a material misstatement of fact in
an apphcation for a driller’s hcence, 4

{c) intentionally made a misstatement of fact in any report

required from him under the provisions of this
Ordinance,

(d) failed to submit any report required from him under
the provisions of this Ordinance, or &0

(e) failed to comply with any provision of this Ordinance

66. Any person, not licensed as a borehole contractor
or a driller who carries out any contract to construct a bore-
hole, or any drilling operation, shall be guilty of an offence
against this Ordinance



October 3 1950 THE OFFICIAL GAZEIT?: 843

67. (1) The following shall be condit ons of any hcence gﬁ:g;ggs
or sanction, issued under the provisions of this Ordinance, for or sanction

the abstraction of ground water— to abstract
ground wate:

(@) that the right of the licensee or saiction holder shall
5 relate to a specific quantity of witer which may be
obtained with a maximum pumpuig hft found by the
Water Apportionment Board to be reasonable or
feasible at the time of grantmig the licence or
sanction

10 Provided that the Water Ap jortionment Board
may, from time to time, for r:asons of treduced
pumping costs 1n any area or wncreased value of
water, mcrease such maximum pumping hift, and

(b) that such licence or sanction does not include the right
15 to have the water level in the well of the licensee or
sanction holder maintained at an; level higher than
the level necessary to make effect ve such reasonable
or feasible pumping hft

(2) Nothing in paragraph (b) of sub section (1) of this

20 wection shall be so construed as to prevent the granting of

licences or sanctions to other applicants later in time, on the

grounds that abstractions under such later appropriations may

cause the water level at the point of abs raction of a prior

appropriator to be lowered, so long as the rights of existing
25 holders of hicences can be satisfied

68. Where the Member, after con,ultation with the Constvation
Water Resources Authority, 1s satisfied hat m any area, ™
wspecial measures for the conservation of ground water are
necessary 1n the pubhic interest, whether fcr the protection of
30 pubhic water supplies or for the protection of water supples
used for industrial or other purposes, he riay rmake an order
(in this Ordinance called a Conservation sArea Order) declar-
ing that such area 1s a Conservation Aiea and thereupon
the provisions of section 69 and 70 of tkis Ordinance shall
35 apply to such aiea either until further order or for such period
as may be specified in the order
69. Every person who has been, pricr to the making of Users of ground
a Conservation Area Order under section 6% of this Ordinance, Soeanon of dhus
diverting or abstracting water or allowing vsater to be diverted Ordinaace to
40 or abstracted from ground water, by mechz nical means within PP, Lor heence
any Conservation Area shall, within six months of the date of
the Order or within such fuither period as may be determined
by the Member by notice in the Gazette, ipply to the Water
Apportiornment Board for a licence or sinction under this
45 Qrdinance

70. (1) In any Conservation Area no person shall— Authoer:lty
required to
{a) construct or commence {0 constru t any well for the construct weit

purpose of abstracting ground water therefrom, or

(b) extend any existing well for the puipose of abstracting
30 additional ground water therefrornr,

unless he has obtained a licence or sanctipn from the Water
Apportionment Board so to do

(2) The provisions of this section sha 1 not apply to any
well from which the water 1s abstracted otherwise than by
65 mechanical means

(3) No person shall abstract ground water fiom any well
constructed 1n contravention of the provisions of sub-section
(1) of this section unless he has obtained tl e necessary licence
or sanction under the provisions of this Or linance

66 (4) Any person who contravenes any of the provisions of
sub-sections (1) or (3) of thus section shall be guilty of an
offence against this Ordinance
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71. Prorities of rights to the use of ground water shall
be established separately in each declared area or sub-area
which constitutes, in the opinion of the Water Apportionment
Board, a separate source of supply

Provided that where the ground water of different de- ¢
clared areas or sub-areas 1s, in the opimmion of the Water Ap-
portionment Board, so interconnected as to constitute one
common water supply or body of water, or where ground
waters and the waters of a body of surface waters are so inter-
connected as to form one common source of supply or body of 10
water, priorities of rights to the use of all such interconnected
waters shall be correlated and a single schedule of priorities
shall relate to the whole common water supply or body of
water

72. (1) Any person proposing to apply for a water right 75
or sanction, or any operator, wishing to enter upon the land of
another person, if his proposals are opposed by such other
person, may upon submitting in the manner prescribed, a
general description of his proposals and a schedule of lands
which may be affected by the construction and operation of 20
such works, together with the names and addresses of the
holders of such lands, and upon payment of the prescribed fee
obtain from the Water Apportionment Board, authority to
enter upon such land and do any necessary preliminary mvesti-
gation 1 connexion with the Jocation of such proposed works 25

(2) The Water Apportionment Board may prescribe a
time hmit within which such investigation shall be completed

(3) Such person or operator or any person authorized by
him may, with such assistance as 1s necessary, enter into and
upon any such land to take levels, make surveys, and do other 30
necessary work in connexion with such location

(4) The Water Apportionment Board shall not 1ssue any
such authority until 1t has served a notice on each landholder
concerned, that application to enter his lands has been made
by such person or operator 35

(5) The giant of any such authority shall not authorize
or be deemed to authorize the doing of any damage upon any
lands, entered upon, and if any damage 1s done, compensation
shall, faihng agreement between the parties as to the amount
of such compensation, be determmed by arbitration 40

73. Except where otherwise expressly provided i this
Ordinance, every applicant for a water right or sanction shall
complete and file with the Water Apportionment Board the
following documents in duplicate, accompanied by the pre-
scribed fee— - 45

(@) an application 1n the prescribed form, which shall n-
clude a statement whether a proportion of the
normal flow or flood flow or both, or ground water,
1s required,

(b) 1f any road railway or road reserve or railway reserve, 50
will be affected, a request for the iight to construct
any works, referred to 1n the application, across such

. road, railway, road i1eserve or railway reserve,’

(¢) a general map, drawn in indfan ink, or by means of
other indelible process acceptable to the Water Ap- 55
“ portionment Board, on-traCing linen or other sub-
stanfial material to such a scale as will altow re-
qusite details to be legibly recorded, signed by the
applicant, showing the body of water, the' position
- of the mtake, forebay, flume, dam, power house, g,
. reservolr, pipes, canals, sptllways, or other works and
lands if any which may be affected, the names of the
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landholders, and the Land Refercnce numbers and
boundaries of the lands which may be affected by
the proposed works, such map to te accompamied by
verification of the ownership of such lands, and

a (d) such plans as may be 1equired unde the provisions of
ttus Ordinance or by the Watcr Apportionment
Board

74. In any application for water righ s or sanctions 1n-

volving reclamation or drainage of land ¢n apphicant shall

10 furmish such particulars as the Water Apportionment Board
may specify

75. (1 Upon receipt of an application map or plan (f
any), by the Water Apportionment Board, o at any time after
such receipt, and whether objections have been received or

15 not, the Water Apportionment Board may  mend or vary the
application, map or plan 1n any respect

(2) Such application, map or plan (f any) or true copies
thereof, shall be open for mspection by the public at all tumes
during office hours at the office of the Chairman, and at any

20 other place deemed desirable by the Watcr Apportionment
Board or the Chairman

76. (1) After receipt by the Water Apportionment Board
of the application together with all particulars, map, and plan
(f any), which 1t may have requued the applicant to furnish,

25 s0 as to enable a full understanding to b¢ obtamed of the
apphcant’s proposals, either as originally submitted or as
varted, the Water Apportionment Board, if in its opinion the
water right or sanction applied for would »e likely to be 1n
the public interest, or not adverse to it, sha 1 endorse its con-

30 ditional approval on both copies of the apphcation, map and
plan (if any) connected therewith

Provided that whete an application for a water right has
b¢en made and the Water Apportionment Board is of the
opmion that the granting of a water 1ight, e ther wholly or 1n

35 part, would not be in the public mterest it nay conditionally
approve the application for a sanction only or partly for a
water right and partly for a sanction

(2) Where an apphcation for a water rig 1t has been made,

if, 1n the opinion of the Water Apportionmet t Board a licence

40 should not be 1ssued until a hydrographic sirvey or other 1n-

vestigation has been made, or if for any other reason the Water

Apportionment Board deems 1t desirable to lelay the 1ssue of

a hcence, the Water Apportionment Board 'nay issue a sanc-
tton for a period of not more than ten years

45 77. (1) Applcations for water rights <hall have prece-
dence according to the date of the filing of each applcation
at the office of the Water Apportionment Board or at any

other place as may be decided by the Water Apportionment
Board

50 (2)Where two or more apphcations are {iled, on the same
date, for the use of water from the same body of water, the
Water Apportionment Board shall take into consideration the
various purposes for which the water 1s to te used under the
respective applications and may decide the precedence which

55 each application shall take

78. If an applicant fails to complete I1s application to
the satisfaction of the Charrman within a period of one year,
or such other period as the Water Apportionment Board may
i any particular case specify, from the date >f its first receipt

6o at the office of the Water Apportionment Bcard, the apphca-
tion shall be deemed to be abandoned and shall be cancelled
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Advertising 79. (1) If the apphcation and map or plan (f any), have
apphcation
been conditionally approved as provided in section 76 of this
Ordinance, or if before such conditional approval the Chair-
man shall consider 1t desirable so to do, the Chairman shall
prepare a notice setting forth— a

(a) the name and address of the applhicant,

(b) the body of water from which 1t 1s proposed to ab-
stract, or divert water or on which 1t 1s proposed to
impound water,

(c) the place at which the water is proposed to be used, 10
(d) the purpose for which the water 1s proposed to be used,

(e) a statement that any objection must be filed with the
Water Apportionment Board within thirty days from
the date of the first publication of such notice and
that a copy of any objection shall be served on the 15
applicant, and

(f) any further information considered by the Water Ap-
portionment Board to be necessary

(2) Such notice shall be transmitted to the applicant who
shall, 1f he still desires to acquire a water right or sanction, 2¢
within twenty-one days from the date of the receipt of such
notice, unless such time 1s extended by the Water Apportion-
ment Board, cause 1t to be published in some newspaper, which
may be specified by the Water Apportionment Board, pub-
lished in the Colony, and having circulation i the locality in 25
which the proposed works would be situated, and 1in addition,

m one issue of the Gazette

(3) If 1t appears to the Water Apportionment Board to be
i the public 1nterest so to do, 1t may require the apphcant to
publish such notice 1 such newspaper and 1n a second news- 3¢
paper ha.ing circulation in the locality of the proposed works,
on not more than four occasions within thirty days, or may
require such notice to be published m a modified or altered
form

(4) The “Water Apportionment Board may, in any particu- 35
lar case, exempt any applicant from compliance with the re-
quirements of this section

gﬁ":;‘f;‘f if 80. (1) Any objection to an application shall be filed with
recerved the Water Apportionment Board in duplicate within thirty

days from the date of the first publication of such notice or of 4
such altered or modified notice, and shall contain the name
and address of the objector and the specific grounds of objec-
tion, and a copy of such objection shall forthwith be served,

by the objector, on the applicant

(2) The Water Apportionment Board shall consider such 45
objection, and 1if, 1n 1ts opinion, the grounds of objection are
not, prima facie, sufficient to warrant an inquiry, 1t shall so
decide and shall notify the objector of such decision, but if 1t
considers the alleged grounds sufficient to warrant pubhc n-
qurry, 1t shall fix a day for the holding of such inquiry 50

(3) The Water Apportionment Board may, for the pur-
pose of such mqury, summon and examine witnesses upon
oath or affirmation, adjourn the hearing to obtain further evi-
dence or until the applicant has submitted plans, or altered
plans, or other documents, dismiss the objection, direct the 55
applicant to amend his application, or dismiss the apphcation

(4) If the powers of the Water Apportionment Board
under sub-section (3) of this section, are delegated to any
person, such person shall report in writing to the Water Appotr-
tionment Board and the Board may decide the application
upon such report
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81. The Water Apportionment Board may, after con- fﬁi}ﬁg}’f}’a{
sideration of any objection which may havi been made to an ,ppication

apphcation—
(@) finally approve the application,
5 (b) refuse the applcation,
(c) finally approve the application 1n pirt only,

(d) where an application 1s for a water night, finally ap-
prove the application partly for .. water night and
partly for a sanction, or

10 (e) finally approve the applhcation for a sanction only
either wholly or m part

82, Tf after receipt by the Water Aprorttonment Board Proceduref
of such application, and any map and plan, together with such 2PPLSuoR for
particulars of the applicant’s proposals as 1t r1ay have required, or sanction s

15 the Water Apporttonment Board considers that the proposed [Ot<pproved
water right or sanction would not be 1n the public interest, or
would unduly interfere either with the undertakmmgs of other
operators or with other users, it shall endoise 1ts disapproval
upon both copies of the application and ary other necessary

20 documents relating thereto, and shall state 1ts reasons for such
disapproval, and shall return one copy of ea: h such document
to the applicant

83. (1) If the application, as filed or a+ amended by the Apthorzaton
Water Apportionment Board, 1s finally approved by the Water
25 Apportionment Board, the Board shall authcrize the construc-
tion of the works by an authorization, and may specify i such
authorization the time within which the cor struction of such
works 15 to be commenced and to be compl ted

(2) The authorization for the construction of such works,

30 shall be i the form prescribed by the Watcr Apportionment

Board, or by rules made under this Ordinence and shall be
numbered

(3) The hicence or sanction issued on completion of the
works, 1n accordance with the authorization «nd any modifica-
35 tion thereof to the satisfaction of the Water Apportionment
Board shall bear the same number as was e1dorsed upon the
authorization

(4) A copy of the application, map or plan Gf any) as
approved shall be returned to the applicant with the authoriza-
40 t10n

(5) No maternial deviation from the apglication, map or
plan as filed, or amended by the Water Apportionment Board,
shall be made without the consent of such Board, and any
question arising as to whether any dewviation 1s material shall

45 be determined by the Water Apportionment Board

84. (1) Any works authorized under the >rovisions of thiS 1hepecuon of
Ordinance rnay, if the Water Apportionmen Board so deter- works durng
mines, be mspected during construction, by cfficers of the De- constracton
partment or of the Water Resources Authoiity and the cost

50 of such nspection, or of such portion thereof as the Chairman
declares to be necessary in the interest of the ,afetv of life and
property, may be required by the Water Apportionment Board
to be borne by the operator

(2) No such inspection shall be deemed to imply a Gov-

55 ernment guarantee of the works constructed, or to support or

justify any claim whatsoever against Governm :nt 1n connexion
with such works

85. Upon any mspection made under the provisions of works to be
section 84 of this Ordmance, the Water Appo tionment Board made secure
may order the operator to make any additiy)n or alteration
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which 1t considers necessary for the securify of any works,
whether completed or 1n the course of construction, and if such
order 1s not complied with to the satisfaction of the Water Ap-
portionment Board, within such period as may be specified by
such Boaid, the authoiization for such works may be cancelled 5
or modified by the Water Apportionment Board

86. When any works for carrying, storing or using water
are not of sufficient capacity to carry, store or use the quantity
or discharge to wh.ch a licence or sanction has been acquired
by an operator 1n conaexion with such works, his licence or 7¢
sanction may be hmited to the quantity or discharge which
such works are capable of carrying, storing or using, and, in
case of dispute as to such quantity or discharge, the Water Ap-
portionment Board may order an inspection of the works, and
the lricence or sanction riay be varied by the Water Apportion- 75
ment Board so as to authorize only the quantity or discharge
of water which the works are capable of carrying, storing or
using in a reasonable and beneficial manner

87 (1) Upon the expiration of the time mentioned in an
authorization for the construction of works, or at any tume 20
before such date, if such construction 1s sooner completed, the
operator shall submit a completion certificate upon the pre-
scribed form

(2) Thereupon an 1nspection may be made, by an officer
appointed for the purpose by the Water Apportionment Board, 25
to ascertain that the works have been completed 1n accordance
with the authorization, that the easements, if any, for the
woiks have been obtained, that agreements if any are neces-
saty, have been entered into for the supply of water for utiliza-
tion on lands which are not the property of the operator or for 30
the drainage of lands, and that the works as constructed are of
the 1equired capacity

(3) If the work 15 not completed within the time men-
ttoned 1n the authorization, a progress report shall be submait-
ted 1n lreu of completion report, and the operator may apply 35
for an extension of the time limit of the authorization

(4) Such extension may be refused or may be sanctioned
upon such terms as the Water Apportionment Board may
specify

88. (1) Upon completion of works, to the satisfaction of 40
the Chairman and 1n accordance with the terms of the author-
rization or amended authorization, the Water Apportionment
Board shall—

(@) where an application, or part thereof, has been finally
approved for a water right, 1ssue to the operator, 45
under such terms and conditions and for a fixed
period or otherwise as the Water Apportionment
Board shall decide, a licence to divert, abstract, use,
or store, the quantity of water for which the applica-
tion for a water right was finally approved, and such s5¢
hicence shall bear the number accorded to the autho-
rization, with priority from the date on which the
application containing full details of the apphcant’s
proposal together with such particulars, map or plan
as may have been required. was filed, subject to the 55
provisions of section 76 of this Ordinance,

(b) Where an application, or part thereof, for a water
right, has been finally approved for a sanction only
or where an application for a sanction has been
finally approved, 1ssue a sanction under such terms

m— o ——
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and condittons and for such a period, not exceeding
ten years as the Water Apportionment Board may
determine

(2) (a) A sanction shall be inferior 1n s anding to a licence,
4 shall not be appurtenant to any piece of land and
shall not be transferable

(b) No sanction shall have any priority

(c) A sanction may be renewed at tle discretion of the

Water Apportionment Board for such a period, not

10 exceeding ten years, and upon such conditions, as the
Water Apportionment Board ma/ think fit

(d) Any sanction holder who desires the renewal of his
sanction, shall make application to the Water Ap-
portionment Board on the presc ibed form, at least

15 ninety days before the date on vhich such sanction
will terminate

(e) If a renewal of a <anction 1s not granted by the Water
Apportionment Board, the sanctiyn holder, on being
notified by the Water Apportioiment Board, shall

20 cease to abstract, divert, obstruc or >tore water, as
the case may be, on or before the day on which such
sanction terminates

(ff Any person whose sanction has be:n cancelled or not
renewed by the Water Apporticnment Board may,
25 within sixty days appeal agamst <uch cancellation or
non-renewal to the Water Resources Authority whose

decision shall be final

(g) If a sanction 1s to be converted 1nto a water right, the
Water Apportionment Board shall intorm the sanc-
30 tton holder

(h) The sanction holder shall obtamn any requisite ease-
ment within a period not exceeding two years from
the date when he was so informed, or such other time
as the Water Apportionment Board may determine,

36 otherwise such proposal to issue a water right shall
automatically lapse and any sub<equent application,
by the sanction holder for a water right in lieu of
such sanction, shall be considered as a new apphca-
tion and the date of priority sha 1 be the date upon

40 which such subsequent application was filed

89. (1) Except as otherwise provided in sub-sections (2)
ard (3) of this section, the rights exercisable by separate licen-
se2s under licences authorizing the diversion or use of water
from a body of water, including the tributaries of any stieam

45 forming part of such body of water, shall have precedence
according to the respective priorities as set out mn each such
licence

(2) The rights exercisable under any two lcences taking

eflect from the same date shall have precedence according to

40 th: order of mmportance of the respective purposes for which

water 1s authorized by the licence to be diverted or used For

the purposes of this sub-section the order of importance of the

several purposes for which water may bz diverted or used
urder licences 15—

56 (@) a domestic or a public purpose (which shall rank
equally),
(b) an 1ndustrial purpose,
(c) a minor 1rrigation purpose,
(d) a power purpose, and
(e) a general 1rrigation purpose

Piccedence
of licences
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(3) The rights exercisable under any two licences taking
effect from the same date and authorizing the diversion or use
of water from the same body of water, including its tributaries,
for the same purpose, shall have equal precedence

(4) The diversion of the water of a licensee lower in 9
priority shall not be enjomned if, in the opmnion of a water
bailiff or other authorized person, no water would, by reason
of losses 1n the channel of the body of surface water, reach the
pomnt of diversion, abstraction, or use of a prior licensee

90. (1) Notwithstanding anything contained 1n this Ordin- 20
ance, the Water Apportionment Board may, if in its opmnion
exceptional circumstances warrant such action, authorize by
sanction, for a period not exceeding one year, the diversion,
abstraction, obstruction or use of water and the works required
therefor accordmg to such terms and conditions as the Water 18
Apportionment Board may specify in such sanction, regard
being had to the extent to which the authorization of such
sanction would be likely to interfere with the domestic require-
ments of other users

(2) In the event of any works not bemg in conformuty 20
with a sanction 1ssued under the provisions of this section, or
in the event of such sanction having been termuinated, the
Water Apportionment Board may forthwith demolish any such
works and recover the cost of such demolition, from the person
concerned, i any competent court, and the sanction holder 26
shall surrender his sanction to the Water Apportionment Board
which shall be endorsed by such Board accordingly

91. (1) The use of water shall be reasonable as well as
beneficial in relation to others who use the same sources of
supply or bodies of water

(2) All questions as to full, efficient, reasonable and bene-
ficial utilization, as to adverse effect of works, or as to limita-
tion of supply, owing to abnormal conditions shall, from time
to tume, be decided by the Water Apportionment Board

(3) Any person aggrieved by a decision of the Water Ap- 35
portionment Board given under the provisions of sub-section
(2) of this section may appeal to the Water Resources
Authority whose decision shall be final

(4) In deciding any such question the Water Apportion-
ment Board shall have regard to the particular circumstances 40
of the atea concerned, the time at and the period during which

the water 1s used, and any other circumstances relevant to the
question

(5) The night of a licensee or the privilege of a sanction
holder to divert, abstract, use or store water shall be exercised 45
in accordance with the condittons of his licence or sanction
and shall be limited to the quantity or proportion of the dis-
charge of the body of water concerned, whether 1t be normal
flow or flood discharge permitted by such hicence or sanction

(6) Every hicence or sanction may be cancelled or the con- 50
ditions subject to which 1t 1s granted may be varied by the

Water Apportionment Board if the lLicensee or sanction
holder—

(@) commuts a breach of or fails to comply with any condi-
tion of the licence or sanction, or 95

(b) wastes water, or

(¢) fails to use or makes only partial use of the water, or

(d) discontinues making reasonably beneficial use of the
water,
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and any such licence or sanction to be so cancelled or varied
shall be surrendered to the Water Apportionment Board for
cancellation, or variation of the conditions as the case may be

Provided that—

o (@) no licence or sanction shall be caicelled or varied by
the Water Apportionment Board on the ground that
the licensee or sanction holder o1ly made partial use
of the water, the subject of such licence or sanction,
if the Water Apportionment Bcard s satisfied that

10 such partial use 1s of temporary Juration only,

(b) no licence for a public or urban sroject shall be can-
celled o1 varied except by the Member, with the con-
sent of the Water Resources Authority, but the Water
Apportionment Board may, if any water the subject

14 of a hicence for an urban proj:ct, 1s not required,
grant a licence or sanction for the use of such water
by some other person for suca period, not being
greater than the period during which the water will
not be so requied, as may be specified mn the hicence

20 or sanction

(7) Any sanction holder who 1s aggric ved by any variation
of his sanction made pursuant to sub-sect'on (6) of this section
may appeal to the Water Resources Autlority whose decision
shall be final, any licensee who 1s so agg 1eved may appeal to

25 the Water Appeal Board as provided 1 section 142 of this
Ordinance

92. (1) The Water Apportionmert Board may pre- wate
scribe 1n a licence or sanction that the opr rator shall construct, ggggiﬁmeﬂt
fix, and maintain 1 a sound and effivient manner, WeIrs, prescribe Y

30 flumes, sluice gates, valves or other con rolling or measuring measuing and
devices, ensuring that only the quantity o water, or proportion g‘;ﬁ,‘fggs ne
of the flow of the stream, which the operator 1s authorized to
abstract, divert, use or store, shall be abstracted, diverted, used
or stored by the operator in exercise of such water right or

.5 sanction, or 1t may, at any time subseque 1t to the 1ssue of such
hicence, require the licensee or sanction holder to construct,
fix, and maintain such weir, flume, sluice gates, valve or other

controlling or measuring device

(2) The Water Apportionment Board may prescribe the
40 design, materials and method of constru: tion of any such con-
trolling or measuring devices

(3) Every licensee or sanction holcer storing water in a
reservorr shall, at the discretion of the Water Apportionment
Board, and according to plans approvel by it, construct, fix,

¢5 and mamtain m a sound and efficient nanner flumes, weurs,
sluice gates, or other controlling or measaring devices at points
on the stream to be determined by such Board and, if required
so to do, on each and every stream, or body of water, discharg-
g nto or from such reseivoir, for the purpose of determining

50 the amount of water flowing into or storzd in such reservoir or
the flow below such reservorr, or both

(4) If any hcensee or sanction holder neglects or refuses to
commence the construction or fixation of such flumes, weirs,
sluice gates, valves or other controlling or measuring devices,

56 within three months after notice to do s> by the Water Appor-
tionment Board or to prosecute the saird construction dili-
gently, or to maintain the same satisfactorily, the Water Appor-
tionment Board may—

(a) construct, fix, mawntain or caitse to be constructed,
60 fixed and maintained the sairl flumes, weirs, sluice
gates, valves or other con rolling or measuring

devices,
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(b) open or cause to be opened the sluice gates, valve or
outlet of any reservoir, or, failing such outlet,
demolish or cause to be demotlished any works 1n
order to provide an outlet, or close or cause to be
closed any canal or pipe or other work for diverting 9
or abstracting watgr, to permt such quantity of water
to flow down the stream for the use of other persons
as the Water Apportionment Board may deem
proper, until the said hicensee or sanction holder shall
construct, fix or mamntain the said flumes, weirs, 10
sluice gates, valves or other controlling or measuring
devices

(5) All costs and charges 1n connexion with any such
operation shall be paid by the licensee or sanction holder and,
if not so paid shall, in addition to any other penalty provided 19
under this Ordinance, be recoverable as a debt due to the
Crown, and, 1if the licensee or sanction holder further refuses
or fails to comply with the saird requirements, the Water Appor-
tionment Board may cancel his licence or sanction

93. (1) Any operator constructing any works under the 20
provisions of this Ordinance, shall, during such construction,
keep open, for safe and convenient travel, all public roads and
rights of way therefor, publicly used as such, when they are
crossed, or interfered with, by such works, and shall, before
water 1s admitted to such works, construct to the satisfaction 25
of the authority concerned, or, at the option of such authority,
tefund to 1t the costs of construction by 1t of a substantial
bridge with proper and sufficient approaches thereto over such
works, and of such railings, fences, guard posts, culverts, face-
walls and other structures and appurtenances as such autho- 30
rity with the approval of the Water Apportionment Board,
may declare to be necessary in the public interest and all such
bridges, approaches and appurtenances shall thereafter be
maintained by the operato:, while his water right or sanction
1s valid, or alternatively, at the option of the authority, at the 35
expense of the operator

(2) The authority concerned may at any time at its own
cost, renew or alter such bridge or any structure or works n
connexion therewith

94. (1) Whenever 1t 1s shown to the satisfaction of the 40
Water Apportionment Board that, owmg to drought, natuial
changes creased demands on a body of water, or other
causes, the diversion, abstraction, storage or use of the water
authorized to be diverted, abstracted, stored or used by a
licensee or sanction holder causes inequity or causes a shortage ¢4
of water for domestic purposes or any other purpose which, 1n
the opmion of the Water Apportionment Board, should have
priority, 1t may revise and alter the discharge or quantity of
water which any licensee or sanction holder 1s authorized to
divert, abstract, store or use 60

Pirowided that before any such revision or alteration i1s
made, notice of the intention in that behalf shall be given by
the Water Apportionment Board to any hicensee or sanction
holder who may be adversely affected thereby, and any such
sanction holder may, within thirty days thereafter, appeal to 65
the Water Resources Authority whose decision shall be final,
and any licensee may appeal to the Water Appeal Board as
provided n section 142 of this Ordinance

(2) The Water Apportionment Board may decide what
compensation (f any) shall be paid to a licensee or sanction ¢
holder and by whom 1t shall be paid in respect of any loss in-
curred by action bemng taken under the provisions of sub-
sectton (1) of this section and 1if such hcensee or sanction
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holder 1s not satisfied with the amount of such compensation
the matter shall be determuned by arbitretion as provided in
section 174 of this Ordinance

(3) Any compensation payable to the licensee or sanction
¢ holder shall be recoverable as a civil debt

95. (1) When 1ssuing a licence, the Water Apportionment gate* right to

. appurtenant

Board shall specify, as far as practicable, the particular portion io the fand for

of any land, or the particular undertaking to which the water Wwhichssuad

right 1s to be appurtenant and such water right shall thereupon,
10 save as heremn provided, be appurtenant to such portion of land
or such undertaking, and such water right shall pass with any
demuse, devise, alienation, transfer or other disposition thereof,

whether by operation of law or otherwise

Provided that if, 1n the opinion of tte Water Apportion-
15 ment Board, circumstances, not under the control of the hcen-
see have changed since the 1ssue of the licence and the water
concerned cannot in such circumstances be reasonably bene-
ficially used by such licensee on the particular portion of land
to which such licence 1s appurtenant, the V/ater Apportionment
26 Board may, on application by such licensi:e and provided 1t 1s
in the public interest and the rights of othrs are not adversely
affected thereby, transfer such licence tc another poition of
the land owned by such Lcensee and su h transfer shall not
affect the priority of such license

26 (2) When the land or undertaking, to which the water
right 1s appurtenant, passes to another landholder or owner
such licence shall be surrendeied to the Water Appo1tionment
Board for endorsement thereon of the name of the new land-
holder or owner

30 (3) Notwithstanding aaything contaitied i sub-section (1)
of this section, if the land to which the weter right 1s appurten-
ant, has been, or 1s about to be, divided m ownership, the
hcence shall be surrendered to the Water Apportionment
Board and any new licence, as may be issued by the Water

35 Apportionment Board, shall be dependent upon the acquisition
of such easements, if any (to be acquire] within a period of
two yea1s of the sub-division of the land, or such longer period
as the Water Apportionment Board may decide), as may be
required and may be issued with such modifications of the

40 otiginal licence as, 1n the opinton of the Vater Apportionment
Board, may be rendered necessary or desirable by the circum-
stances

(4) Any new licence ssued under the provisions of sub-

section (3) of this section shall bear the same priority number

45 as the origmal licence if the rights of otier licensees will not
thereby be adversely affected

96. When any licensee o1 sanction tolder ceases to utilize Licenses or
the water 1n accordance with the terms cf lus licence or sanc- ;ﬁ;‘;‘;‘;’,‘;}f@gﬁ“”
tion he shall, by notice to the Water A sportionment Board,

60 abandon the whole, or any part capable of separation, of the
water right or sanction acquired, and, upcn such abandonment,
the Water Apportionment Board may d rect such licensee or
sanction holder to remove all or any works erected in connex-
1on with such water right or sanction, vithin such time as 1t

99 shall specify and, in the event of the reft sal or failure of such
Iicensee or sanction holder to remove sich works, the Water
Apportionment Board may remove all o any portion of such
works, and may recover the cost of suc1 removal from such
licensee or sanction holder

60 Provided that where any land or urdertaking to which a
water right or sanction 1s appurtenant 1s riortgaged or charged,
no abandonment of such water right or sinction shall be effec-
tive without the consent in writing of the mortgagee or chargee
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97. (1) Every licence and sanction shall be subject to sub-
sequent variation by the Water Apportionment Board after a
bydrographic survey of the body of water has been made, and
after reasonable notice has been given to all parties affected,
but no such varnation shall affect the priority of the licence 5

(2) Any sanction holder who 1s aggrieved by the variation
of his sanction may appeal to the Water Resources Authority
whose decision shall be final, and any hicensee so aggrieved may
appeal to the Water Appeal Board as provided in section 142
of this Ordinance 10

98. An operator who desires to change the pomt of diver-
sion or abstraction of the water used or to be used by him, shall
apply to the Water Apportionment Board for permission so to
do and the Water Apportionment Board may grant such appli-
cation 1if 1t 1s of the opmnion that it 1s in the public mterest 15
so to do and that the rights of others will not be affected there-
by, and any question regarding the alteration i the priority of
a licence granted to such operator, shall be determined by the
Water Apportionment Board

99. (1) The quantity of water granted or specified under a 20
licence or sanction shall be used only for the specific purpose
and during or within the time stipulated in the hcence or sanc-
tion relating thereto and, if the hicensee or sanction holder
desires to use such water for any other puipose, he shall make
application to the Water Apportionment Board and supply 25
such particulars as the Water Apportionment Board may
require

(2) If the Water Apportionment Board consitders that an
application under sub-section (1) of this section 1s m the public
interest and that the rights of others are not adversely affected 30
thereby, it may grant the application, and the licensee or sanc-
tion holder shall then surrender his licence or sanction to the
Water Apportionment Board, which shall 1ssue a new hLicence
or sanction with such modifications as 1t considers necessary
and any question regarding the alteration of priority of such 35
new licence shall be determined by the Board

100. Whenever the holder of land, to whom a water right
or sanction has been granted, desires to have the water con-
cerned apportioned between two or more parts of the land 1n
respect whereof the water right or sanction was originally ob- 40
tained, he shall apply to the Water Apportionment Board for
an apportionment, and the Water Apportionment Board, on
bemng satisfied that the rights of others will not be adversely
affected thereby, may, after notice to all persons believed by 1t
to be concerned, amend the licence or sanction origmally €5
granted, o1 may 1ssue two or more new licences or sanctions to
conform with the apportionment authorized Such new licences
or sanctions shall, after providing for the authorized uses of the
water and the periods of use provided for 1n the original hcence
or sanction, not authorized in the aggregate, the diversion, ab- 50
straction, storage, or use of more water than the discharge or
quantity authorized to be diveited, abstracted, stored or used
by the original Lkcence or sanction

101. Any two or more licensees or sanction holders may
mingle the waters authorized by their Ircences or sanctions, and 55
may construct works to carry or use such mingled water

Provided that the plans of any such works shall be subject
to the approval of the Water Apportionment Board in all
respects as new works and except as to the mingling of such
waters and the construction and mainenance of such works, the 60
licence or sanction of such licensee or sanction holder shall in
no way be enlarged or varted
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102. The production of a licence, sanction or authoriza- Licence, sancuon
tion, or any copy thereof purporting to be certified by the o Sb‘fé‘;’;i""“"“
Charrman of the Water Apportionment 13oard shall, without
further proof, be prima facie evidence in o1l courts of the mat-

5 ters and things specified therein

103. Every operator shall maintain and retain his works Workstobe
m a good, proper and workmanlike manner to the satisfaction Keptin repatt
of the Water Apportionment Board, so tkat the same shall, at
all times, be of sufficient strength and capacity for the fulfil-
10 ment of the purpose for which they were constructed, and so
that no damage shall occur to any road, property, or work 1n
the viciruty thereof, and any person aggric ved by the failure or
neglect of such operator so to do, may wit un a reasonable time
after such failure or neglect has been d scoveied, serve such
15 operator with notice thereof, and if suchk operator declines or
fails to remedy any such failure or negl:ct, such person may
recover damages 1 respect of any loss sustamned by him n
consequence thereof

164. (1) In the case of all water rights or sanctions involv- Dramnage of
20 g the irrigation of lands, provision siall be made by the e'edlands
operator for the efficient drainage of such lands and the de-
livery of the residue of used or unused vrater to a watercourse
or a body of water by dramage or other works

(2) Whenever, in the opinion of the Water Apportionment
25 Board, no provision, or isufficient pro nsion, has been made
by the operator for the delivery of used or unused water to a
watercourse or body of water, or for th:> dramnage of wrrigated
lands or swamps created by any diversion or abstraction of
water, 1t may order the operator to const uct and maintain such
30 works as will, 1n 1ts opinion, cause such water to be so delivered
or as will drain such wrrigated lands or swamps

(3) If any operator iails within a r:asonable time to obey
any oider of the Water Apportionment Board given under the
provisions of this section, his licence 0 sanciion may be can

35 celled by the Water Apportionment Bo.rd, and the water right
or sanction shall thereupon become nul and void, and he shall
be guilty of an offence against this Orclinance

105. No water, stored or penned back by any operator, Wate not o be
shall be released without reasonable notice being given to all reieased without
40 persons whose property may be liable to injury thereby, and the
operator shall not, by reason of anything in this Ordinance
contamed, be relieved from hability for any loss, damage or
mpury sustained by anyone arnsing from the release of such
watel

45 106. Every operator shall be lic ble lor and shall make pamage to
good, 11 such manner as the Water £.ppoitionment Board or gggi‘:d‘;‘;‘"ok;d“‘
any officer delegated by it may deterinine, all damage to any
public works which may be occasioned by reason of the works
of the operator breaking, or being def :ctive 1n construction, or

50 out of repair, or of insufficient capacity, and i the event of
such works not being made good after notice so to do has been
served on such opetator by the Water Apportionment Board,
the Water Apportionment Board may cause such works to
be rmade good and recover the cost thereof in any competent

55 cowt

107. Any person engaged in the construction of any road, Authonty to
mnterfere
railway, or public works may, with tie approval of the Water .1, ro2d or
Apportionment Board and upon giing reasonable notice to public works
the operator concerned, cross, divert or otherwise 1nterfere with

60 the work of such operator for such -easonable period as may
be necessary, provided that such per,on shall do as httle dam-
age as possible, and shall, as speedil; as possible, restore such
work to a condition m which 1t will ulfil 1ts required purpose
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108. Every operator, upon the order of the Water Appor-
tionment Board, or any peison authorized by the Water Appor-
tionment Board for that purpose, shall produce for mspection
any licence, sanction, authorization, map, plan, specification,
drawing or other document relating to the works or to the water 4
right or sanction of such operator or to the flow of water 1n
such works or 1n the body of water affected by such works

109. Any licence, sanction, authorization or other docu-
ment 1ssued under the provisions of this Part of this Ordinance
which has been 1ssued imperfectly or without comphance with 10
all or any of the terms governmng the 1ssue thereof, or which
contamns some 1naccuracy, which can be coirected without
affecting the right of otheir parties, or which 1s incomplete or
indefinite in 1ts terms and conditions, shall be returned to the
Water Apportionment Board upon an order of the Chairman to 15
the person to whom it 1s 1ssued, and such licence, sanction,
authorization or other document may be reissued with such
amendments as may be considered by the Chairman to be
necessary

110. (1) Any operator who has recetved an authorization 20
under the provisions of this Ordinance, to construct works for
the purpose of a hicence, where the works authorized, or a por-
tion of them, would, when constructed, be situated upon lands
not held by the operator, shall acquire an easement on, over,
or through the land on which the works would be situated, and, 25
unless the woiks have previously been constructed under any
lawful authority not amounting to an easement, or under the
authority of a sanction, shall not exercise the authorization
unless and until he has acquired such easement

(2) Where the works, referred to 1n sub-section (1) of this 30
section, are to be constructed for the purpose of a sanction, the
written permission of the owner of the lands for such works
to be constructed theieon shall be sufficient for so long as the
person giving the permission i1s the owner of such lands

Provided that anything done under the provistons of th's 35
sub-section shall not prevent an application for an easement
bemng made 1 accordance with thus Ordmance

111. The acqusition of an easement under the last pre-
ceding section shall not affect the burden or benefit of any
encumbrance on the land existing at the date of such acquisi- 40
tion or the liability or right of any person 1n respect thereof

112. An easement shall include the right of access, along
a route to be approved by the Water Apportionment Board, to
any piece of land contiguous to the water of the operator 1 so
far as may be necessary for the purpose of constructing, inspect- 45
Ing, mamtamning, operating or repairing the works of the
operator and for any purpose necessary for the effecttve enjoy-
ment of the easement

113. (1) An easement shall include the right to take such
materials existing naturally on the land, as may be approved 59
by the Water Apportionment Board, from the land on, over
or through which such easement has been granted, for the pur-

pose of constructing, maintaining or repairing any work there-
on

(2) The Water Apportionment Board shall not give its 55
approval under sub-section (1) of this section until 1t has taken
wnto consideration any objection which 1t may have received to
to the taking of such materials
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114. When works have been executed by an operator on
another person’s land, any land occupied sclely {or the deposit
of excavated material from the works executed shall, notwith-
standing the payment of compensation and except in the case

9 of an easement for drainage or reclamation, reman available
to such person for his own purposes, anc such person may
remove such excavated material, provided th at no damage shall
be done to the works of the operator, neitier shall the works
be obstructed or interfered with by such reraoval

10 115. Any operator who has acquired an easement which
ncludes the construction of a canal, shall take and maintain
adequate measures foi preventing the introduction into the
canal of a greater quantity of water than tiat which the canal
is capable of carrying, and shall not cause Jamage to any land

15 1n respect of which the easement 1s held by permitting the ac-
cumulaticn of weeds, silt, o1 any other obs ruction or nuisance
which might cause flooding, or any other damage whatsoevei,
and compensation for any damage so caused may be recovered
from the operator in any competent court

20 116. If damage shall be caused to the land over which
the easement 1s held, as the result of the woiks of an operator,
the holder of the land over which the easement 1s held may
require such operator to construct such addstional works as
are necessary, in the opimon of the Witer Apportionment

25 Board, to prevent such damage or any recurrerce thereof, and
the Water Apportionment Board may, by order, require the
operator to construct such additional work s at tus sole expense,
or partly at the expense of the landhold:r and partly at the
expense of the operator If the operato: fails to comply with an

30 o1der of the Water Apportionment Board, given under the pro-
visions of this section, the Water Apportionment Board may
cancel his licence or sanction, and therel pon such licence or
sanction shall be returned to the Board

117, An operator who has acquired an easement for the
3o construction of works on another landholc er’s land which—

(a) prevents the landholder passing ireely over or on his
land as theretofore, or

(b) mterferes with his existing works, »tructures, or devices,
upon his land, shall, at his own expense, construct
40 and mamntain 1n repair, to th: satisfaction of the
Water Apportionment Board and under such condi-
tions as 1t may prescribe—

(1) such bridges and othei structures and devices, as
will make communication safe and convenient,
45 or

(1) such works, structures or d:vices as such Board
considers necessary to eiable the landholder
effectually to enjoy the use >f any work, structure
or device mnterfered with

a0 118. An operator claiming an easzment under the pro-
visions of this Ordinance shall serve a notice 1n writing on the
holder of the land on, over ot througt which he desires to
acquire the easement, and shall 1 such r otice state the follow-
ing particulars, and such further particulars as may be required
55 by rules made under this Ordinance—

(a) a description of the proposed wo ks and a statement of
therr use,

(b)a statement of the quantity or discharge of water, if
any, to be diverted or dealt wit1,

60 (c) a map showing clearly the nature and locality of any
works or area of swamp or lands to be reclaimed, 1f
the easement 1s for reclamatior of a2 swamp or lands,

Landholder
mav use land
occupied by
excavated
matenal for
OWN purposes

Operator must
avoid flooding
lands and
maintain canal
satisfactorily

Damage caused
by works of
operator

Operator to
construct wotks
to enable
landholder to
enjoy his

existing works 1f

mterfered with

Operator
desiring
easement to
serve notice on
landholde:



THE OFFICIAL GAZETTE

QOctober 3, 1950

If the landholder
agrees,
particulars to

be embodied

m deed

If the landholder
does not agree
to the claim,
application foi
easement

may be made

Claim for
easement may be
dismussed

or granted

Easement to
lapse if works
not completed
within a specified
period

(d) a statement of the area of the land (f any) which 1s or
will be occupied by the works, flooded as a result of
the works, or required for the purposes of mspection
and mamtenance of the works, or requred for the
excavation or collection of material for the works, for &
the deposit of soi1l or material derived from the works,
or for a road or roads to obtain access to the works,
or for the control or prevention of pollution of the
water to be used,

(e) a statement of the compensation which 1s offered and 10
the period of time during which the operator wishes
to enjoy the casement,

and a copy of such notice shall be sent by the operator to the
Water Apportionment Board

119 If the landholder agrees to the claim for an ease- 19
ment, either as onginally proposed or as modified by agree-
ment, the operator shall embody the particulars and other
matters pertaining thereto, in a deed and, after its execution by
the parties concerned, shall send two copies of such deed, cer-

tified by the Registrar of Titles, to the Water Apportionment 20
Board

120. If the landholder does not, within two months after
the service of a notice under the provisions of section 118 of
this Ordinance, agree to the claim for an easement or to any
other matter necessary for an easement, the operator may apply 25
to the Water Apportionment Board in the manner prescribed,

for an easement and shall serve notice of such apphcation upon
the landholder

121. (1) The Water Apportionment Board may either dis-
muss the clamm for an easement, or with the approval of the 3¢
Member, grant the easement with or without modification and
subject to such conditions and to the payment of such compen-
sation as to the Board seems just

(2) The operator shall embody the particulars and other
matters pertaining to an easement granted under sub-section (1) 35
of this section, in a deed or instrument, and shall tender such
deed or mnstrument, together with the amount of any award
of compensation made, to the landholder for execution

(3) (o) If such landholder fails, within such time as may
be specified by the Member, to execute and deliver such deed 40
or mstrument to the operator, such operator shall thereupon
be constituted the attorney of the landholder for the purpose of
executing such deed or instrument on behalf of the landholder

(b) The operator shall, when the amount of compensation
tendered has been refused by the landholder, pay such com- 45
pensation to the Chairman and shall then file with the Regis-
trar of Titles the executed deed or instrument together with
proof of payment of compensation and proof of failure of the
landholder to execute the deed or instrument

(4 The Registrar of Titles shall register the deed or instru- 5¢
ment against the title affected and two copies, certified by the
Registrar of Titles, shall be sent by the operator to the Water
Apportionment Board

122. An easement, acquired under the provisions of this
Ordinance, shall lapse if the works authorized are not com- 55
pleted and the water is not utilized within one year from the
date of acquiring such easement or within such further period
as the Water Apportionment Board may determme, or if, at
any time, substantial use 1s not made of the water right or
sanction m accordance with the terms of the licence or sanction 6¢
for a continuous pertod of two years, or such longer period as'
the Water Apportionment Board may, from time to time, 1n
any particular case, determine
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123, (1) If any work, constructed on th: land of a person
other than the operator, be out of repair or requuring cleamng,
the operator, or his agent, shall, if required 1n writing by the
landholder to repair or clean such work, carry out such require-

5 ments within a reasonable tune, and, if he fails so to do, the
landholder may cause to be done all things r ecessary for carry-
g out such repaws or cleamng, and may recover the cost
thereof from the operator in any competent .ourt

(2) Such repairs or cleaning shall not be unreasonably de-

10 manded, and, in the event of a dispute between the partes,

the Water Apportionment Board shall decide what are reason-
able repaurs or cleaning

(3) An operator who allows or suffers any such works to

fall into disrepair, or, 1 the opinion of the Water Apportion-

15 ment Board to be 1n such a state as to req ure ¢leaning, shall

be hable for all damage which may ari.e 1 consequence
thereof

124. (1) Any landholder on, over or tt rough whose lands
an easement has been applhed for or been granted may, by
20 application to the Water Apportionment Board either before
or after the construction of any works, app y for a water right
or sanction to make use of such works or the proposed works
for the diversion, abstraction, storage or usc¢ of whatever water
he may become entitled to divert, abstract, store or use under
25 1he provisions of this Ordinance

Provided that, before such licence, sar ction or authoriza-
tion 1s 1ssued by the Water Apportionment Board the land-
holder shall prove, to the satisfaction of th: Water Apportion-
ment Board, that the works of the operator >an be satisfactorily

30 used for the purpose of the landholder ard without material
detriment to the operator and such propor tonate cost of such
works shall be paid by the landholder to th: operator who con-
structed or is constructing the works as may be agreed on
between the parties, or, faibng agreemen , as may be deter-

35 muned by arbitration

(2) Such operator may require the lanclholder to enter into
an agreement to continue to pay the proportionate cost of
mantaining the portion of such works made use of, until either
party has, m writing, surrendered such right of user and, in

40 the event of disagreement, the matter shall be decided by arbi-
tration

(3) If such works require modification to enable the land-
holder tc enjoy their use, he shall, unless the matter 1s other-
wise agreed, pay to the opelator—

45 (a) the entire cost of modifying then wn the manner ap-
proved by the Water Apportiorment Board,

(b) the cost of constructing and maintaining such devices
for apportioning the quantities o water as the Water
Apportionment Board may prescribe or approve

50 (4) When 1t 1s proved 1o the satisfaction of the Water Ap-
portionment Board that altered conditions have rendered a
revision of such rate of payment just and equitable, the Water
Apportionment Board shall inform the parties concerned and
failing agreement between such parties on such revision of rate

5, Of payment, the matter shall be referred t» arbitration

125. An easement acquired under the piovisions of this
Ordinance shall be registered agamnst the title affected and a
plan, which shall be signed by, or by the authority of, the
Director of Surveys, shall be attached to cach document grant-
ing suctk easement
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126. (1) An easement, acquured under the provisions of
this Ordinance, shall determine 1f and when the hcence, sanc-
{ion, or authorization, for the exercise of which such easement
has been acquired, 1s cancelled as provided for mn this Ordin-
ance, and on the date of such cancellation 5

(2) On the determination of any licence, sanction or autho-
rization, any works constructed by the operator on the lands
of another person shall, where such operator 1s the sole hicen-
see or sanction holder, if not removed by such operator within
one year from the date of such determination, become the 10
property of such other person, unless otherwise ordered by the
Water Apportionment Board

(3) On the determination or alteration of an easement the
Water Apportionment Board shall notify the landholder over
whose land the easement was granted and the Registrar of 15
Titles, and the landholder concerned may take such action as
shall be necessary to cause his title to be fieed from such ease-
ment at the expense of the person in whose name the easement
18 registered

127, (1) If there shall exist, wholly o1 partly, upon any g¢
land, any swamp or any natural or unauthorized obstruction
to the natural flow of water as determined by the Water Appor-
tionment Board, which tends to cause a dimmution of the flow
by evaporation, absorption o1 otherwise, the Member, upon
application by the Water Apportionment Board, and on the 25
advice of the Water Resources Authority, may order that such
swamp be drained or that such obstruction be removed In this
sub-section the term “drained™ includes the by-passing of the
flow around any such swamp

(2) The Member may, for the purpose of such drainage 30
or removal, order such work and such method of execution of
work as the public interest may appear to justify or require,
and may make such order as to the allocation and collection
of the cost of such works and as to their subsequent mainten-
ance as may appear to be equtable having regard to the bene- 35
fits which might accrue to other parties from the execution of
such works and the increased provision of water expected
therefrom, and such order may provide that such work shall
be aided by public moneys, to such extent as may be

authorized by the Legislative Council of the Colony 40

Provided that, except by agreement or on payment of
compensation, or on supplymng water from other sources or
by other means, no works involving the dramage of a swamp
shall deprive of reasonable access to water any landholder
with a licence or sanction to divert or abstract water from 45
such swamp

128, When swamps encroach upon the holdings of
various landholders and some of them desire to effect theiwr
reclamation 1n common, the Member, on the advice of the
Water Resources Authority, may compel a dissenting munority s¢
to pay all expenses collectively with the majority In this sec-
tion “majority” means the landholders who represent the
major part of the area of land considered, by the Water
Apportionment Board, to be 1eclaimable

129. Upon the expwation of the time allowed in an 55
authorization, or of any extension of such time, for the com-
pletion of works under the provisions of this Ordinance, the
rights therem granted to the operator shall cease and deter-
mine, and any works, at the date of such determination, con-
structed, erected, fixed or acquired, may be taken over and g,
operated. or disposed of, as ordered by the Member, if not
completed within the time allowed
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130. Subject to the payment of conmpensation therefor,
the Member may, with the consent of the Water Resources
Authority, 1if at any time he shall deem 1t advisable in the
public mierest so to do, take over and operate, or otherwise

5 dispose of, the works of any operator authorized under the
provisions of this Ordmance, and, m such event, every licence
or sanction, granted m connexion with sach works, shall be
returned to the Water Apportionment Board which may re-
issue the licence or sanction to such operator as 1t may

10 approve

131. Every licensee o1 sanction ho der shall, whenever
called upon by the Water Apportionmeant Board so to do,
within 30 days submit to the Water Aprortionment Board a
certificate to the effect that he 1s utilizing his works mn accord-

1$ ance with his licence or sanction

132, (1) Where the Water Apportionment Board 1s satis-
fied, after due inquiry that any licenses or sanction holder
has abandoned the use of any water, or has wasted any water,
to which his licence or sanction entitled him, the Water

29 Apportionment Board, if 1t deems it just and proper, may
thereupon, by order, declaie a cancellation of his licence or
sanction and the licence or sanction siall thereupon cease
and determine

Provided that 1f waste and not entue cessation of use, 18

25 found to occur or to have occurred, the Water Apportion-

ment Board may 1ssue a new licence or sanction entitling such

licensee or sanction holder to such redu:ed quantity of water
as to 1t appears just

(2) If a licensee or sanction holde- 1s aggrieved by the

30 decision of the Water Apportionment Boaid to reduce the

quantity of water a sanction holder mav appeal to the Water

Resources Authority whose decision <hall be final, and a

Ircensee may appeal to the Water Appecal Board as provided
mn section 142 of this Ordinance

35 133. (1) It shall be lawful for th: Member, on behalf
of the Crown, to enter upon, use, orde: the use of, maintain,
vary, cestroy or remove abandoned works, wherever sitnated
without payment of compensation for such works

(2) Works shall be deemed to be abandoned when it 1s
40 proved to the satisfaction of the Water Apportionment Board
that they have remained substantially inused, for any of the
purposes of this Ordinance, by any lice 1see or sanction holder
lawfully entitled to make use of them inder the provisions of
this Ordinance, for a period of two years, or such longer
45 perioc as the Water Apportionment oard may m any par
ticula: case determine

(3) No action shall be taken by th Water Apportionment
Board, under the provisions of this section, except after publi-
cation of a notice m the Gazette to the effect that works have

50 been proved to the satisfaction of the Water Apportionment
Board to be abandoned and that, fa ling lawful use theieof
within the period of onc month from tae date of such publica-
tion, the right to use, vary, or dispos¢ of such works will be
assumed by the Crown

55 (4) The onus of proving that such works have been law-
fully used within such pertod of one month shall be on the
licensee or sanction holder who shall, in such case, notily
the Water Apportionment Board, withmn such period, that
the works are being lawfully used m accordance with the
terms of his licence or sanction
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Oﬁeal;fes ;md 134, (1) Any person who performs any of the following
D i caces acts shall be guilty of an offence agamnst this Ordinance, that

1S to say, any person who—

(@) wilfully obstructs molests or hinders an mspecting
officer, engmneer or surveyor of the Department, a §
qualified engineer, a Government surveyor or a land
surveyor, water bailiff, or other person duly autho-
rized by the Water Apportionment Board, m the
exercise of his duties under the provisions of this
Ordinance, 10

(b) without the written authority of the Water Apportion-
ment Board, knowmgly or wilfully defaces, alters
or removes or causes to be defaced, altered or re-
moved, any survey maik, water gauge, weir or
measuring device, or other work, structure or ap- 15
pliance mstalled for the purpose of water control
or mvestigation,

(c) witnesses any such act as 1s menttoned 1n paragraph
(b) of this sub-section and who does not attempt to
prevent such act or who does not report such act to g¢
the nearest police officer or admunstrative officer as
soon as possible, or who deliberately conceals know-
ledge of such act or who refuses to divulge such
knowledge when called upon to do so by a police
officer or administrative officer, 25

(d) without the written authoiity of the Water Apportion-
ment Board, throws or conveys, or causes or permits
to be thrown or conveyed, any rubbish, dirt, refuse,
or other offensive or unwholesome matter or thing
mto or near to any body of water contamned in any 3¢
work, or into or near the zone of saturation, mn
such manner as to cause. or be likely to cause, pollu-
tion thereof,

(e) wilfully hinders or interrupts, or causes or procures
to be hindered or interrupted, any operator, or his 3%
manager. coniractor, servant, or workman in the
lawful exercise of any of the powers and authorities
conferred by this Ordmmance,

(f) without lawful authority wilfully lets off or discharges
water from the works of any operator so that such 46
operator loses the use of such water,

(g) without lawful authority lays, erects or constructs or
causes to be laid, erected, or constructed, any work
to connect with the work of any operator, and which
1s capable of drawing water from such work, or 45

(h) unlawfully mterferes with the works or water supply
of any operator,

and such person shall be hable on conviction, to a fine not ex-
ceeding two thousand shillings and, in default of payment, to
imprisonment for a term not exceeding six months 0

(2) Any person who, without authority given under the
provisions of this Ordinance, obstructs, mnterferes with, diverts,
or abstracts water from any watercourse or any body of water,
or who neghgently allows any such obstruction, mterference,
diversion or abstraction, shall be guilty of an offence against g
this Ordinance, and shall be hable on conviction to a fine
not exceedmng five hundred shillings a day or part of a day
for every day during which the offence 1s continued, or, in
default of payment, to imprisonment for a term not exceeding
three months, and, 1n addition to any other penalty, any works gg
executed may be destroyed and any plant or machinery used
m connexion therewith may be confiscated, and the cost of
destruction of such works may be recovered by the Chairman
from such person m anv competent court
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(3) Any person, who, being entitlel to construct, erect
or mamntamn works or to divert, abstra:t or obstruct water
under the provistons of this Ordmance—

(a) constructs, erects, or maintains vorks without autho-
rity or mn any manner contriry to any authority
obtamed under the provisions of this Ordinance,

(b) diverts or abstracts water in ercess of the quantity
authorized to be diverted or absiracted,

(c) fails to erect, construct or mamnta n a measuring device,
10 if so required under the provisiins of this Ordinance,
or

(d) fails to obey any order of the 'Water Apportionment
Board or other authority, lawfully given under the
provisions of this Ordmance

15 shall bz gmlty of an offence and shall bz liable on conviction,
to a fine not exceeding five hundred sh Ilings for each day or
part ol a day during which such offenie 1s continued, or, in
defaull of payment, to imprisonment fo1 a term not exceeding
three rnonths

20 (4) Any person, who has committe 1, or has been accused
of commutting, an offence under the provisions of this Ordin-
ance, who refuses, on demand of any water bailiff, to grve his
name and residence and other particuiars which such water
bailiff may reasonably require, or gives a narne and residence

25 or other particulais which the water bailliff has good reason
to believe to be false, may be arresterl by such water batlif
without a warrant and handed over to the nearest police
officer

When his true name and residence o1 other particulars
30 have been ascertamned, such person shall be released on his
executing a bond, if so required, with or without sureties, to
appear before a magstrate Should the true name and
residence or other particulars of such p.rson not be ascertained
within 24 hours from the time of his arrest or should he fail
35 to execute such bond or, if so requirzd, to furnish sufficient
sureties, he shall forthwith be brought belore a magistrate
having jurisdiction 1n the area

Provided that, if there be no magstrate then in the area

before whom such person can conver iently be brought, such

4¢ person may be detamed mn custody uitd any such magistrate
1s available

135. (1) The conviction of any person under the provi- Liabilites
sions of the last preceding section shill not relieve him from ©f offender
any legal liability to any other person

45 (2) Any operator who wilfully contravenes any of the
provisions of this Ordinance, or of tle terms or conditions of
his licence, sanction o1 authorization shall, in addition to all
other penalties, be liable to have sich licence, sanction or
authorization cancelled

50 136. The Water Apportionment Board may declare that Power of Water
a particular channel or depression cr swamp 1s not a water- fPpoyuonment
course and whether a particular bcdy of water or body of matters pertan-
surface water 1s a stream, swamp, nitural lake or spring and g}{g‘:;:ﬁmes
whether any particular ground watey 1s tributary to any such

55 stream, swamp, natural lake or spriig and may also declare,
define or dehneate the boundaries thereof and all matters
pertaining thereto, and may vary any such declaration, and any
such declaration, until varied, shall be conclusive of any fact

stated therein
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137. (1) Where, under the provisions of this Ordmance,
it 1s required that any act shall be done or requirements be
provided by a qualified engineer, the provisions relating to
such engineer, shall be as prescribed

(2) The onus of proof that any project, plan, document ;
or application, required, under the provisions of this Ordinance
to be supplied, prepared, or provided by a qualified engineer,
have been so supplied, prepared or provided, shall be on the
party presenting or using them

138. The Member, after consultation with the Water 10
Resources Authority, may direct that State schemes may
be executed in augmentation, modification or improvement
and, subject to provisions i this Ordmance contamned, 1n
supersession of any other works for, or comprising the employ-
ment of, waters, and he may, at any time, order that any 16
works contemplated or under execution or completed, shall
be aided from public moneys to such extent as may be
authorized by the Legisiative Council

139. (1) Every operator, which expression shall include
his managers, servants and workmen, shall afford to any 20
mspecting officer such information as 1s within his knowledge
m all matters relating to any inquiry held by such mspecting
officer under the provisions of this Ordinance, and shall sub-
muit to such mnspecting officer all plans, specifications, drawings
and documents relating to the construction, maintenance, re- 25
pair or state of reparr of the works, or any portion thereof,
of such operator

(2) The production of mstructions m writing, signed by
the Charrman or his deputy, shall be sufficient evidence of
the authority of such mspecting officer 30

140. (1) The Water Apportionment Board, or any per-
son deputed by it, may, in the exercise of the right of the
Crown to the control of bodies of water, enter upon any
land and mspect such bodies of water and take such measures
as may be thought fit for the purposes of the conservation 35
and regulation of such water, for its preservation from pollu-
tion, for the protection of the bed over which 1t flows, and
for removing any obstruction from, or for clearing and deepen-
mg, the bed, and may interfere summanly to prevent the
excessive or 1legal diversion, waste or pollution of such water 4¢
or interference with such bed, and it shall not be necessary
for the Water Apportionment Board or any person deputed
bv it to obtamn any mjunction or other order of a court to
entitle 1t or him to make such entry or to take such measures

(2) Compensation shall be paid to the holder of any such 48
lands for any actual mjury caused by measures taken under
the powers conferred by this section other than measures
for the avoidance of waste or removal of unauthorized works
or stopping unauthorized diversion, abstraction, or obstruction
of water or the prevention of pollution and, failing agreement, 50
the amount of compensation shall be determined by arbitration
under the provisions of the Arbitration Ordmance

141. The Water Apportionment Board may require any
application or statement called for under the provisions of
this Part of this Ordinance or under any rules made there- 55
under, to be verified by oath, affirmation or declaration

142, (1) There shall be established a Water Appeal
Board which shall consist of—

(a} a chairman to be appointed by the Governor on the
advice of the Chief Justice, and
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(b) two other persons who shall be appomted by the
(Governor

(2) In every case m which a hcence has been cancelled,
revised or varied by the Water Apportior ment Board under
5 the powers conferred by section 86, 91 (0), 92, 94, 97, 104,
116, 132 or 135 of this Ordinance the person whose licence
has been cancelled, revised or varied may appeal, on a matter
of law only or of mixed law and fact, to the Water Appeal
Board withmn thirty days of the date upon which he has been
10 notified by registered post of the cancellation, revision or
variation of such licence

Provided that the Water Appeal Bcard may. for good
cause, admit an appeal though the perind specified 1n thus
sub-section, has elapsed

¥ (3) On the hearimng of the appeal the Water Appeal Board
may confirm, revoke or vary the order or decision aganst
which the appeal has been made

(4) For the purpose of every appeal inder the provisions

of this section, the Water Appeal Board shall have all the
20 powers vested 1n commuisstoners under the provisions of sec-
tions 10, 11 and 12 of the Commissions 0 Inquiry Ordinance

(5) The Water Appeal Board may make such rules
connexion with the hearing of appeals inde; the provisions
of this section, as to it may seem fit

25 (6) All appeals heard by the Water Appeal Board shall
be decided by a majority of votes

(7) Every person aggrieved by a decistion of the Water
Appeal Board may on any question of law appeal to the
Supreme Court

30 PART V
WATER UNDERTAKERS

143. (1) For the purpose of the distribution of water
supplies 1 municipalities, townships Jr communities, the
Member, after consultation with the Water Resources Autho-

45 rity, may appoint water undertakers who shall be responsible
for the provision of an adequate supply of water for the
area within therr limits of supply, and who shall comply with
the provisions of this Ordinance

(2) The area of the limits of supply of a water undertaker

0 shall be determined by the Member, a ter consultation with

the Water Resources Authority, and witer shall not be sup-

plied by the water undertaker to any person outside such
lmmits of supply without the prior consent of the Member

144, (1) The Membe:1, after consultation with the Water
45 Resources Authority may on the aprlication of the water
undertakers concerned——

(@) permit the jomnt furnishing by two or more water
undertakers of a supply of watcr,

(b) permut the transfer of the under aking, or part thereof,
50 of one water undertaker to another water under-
taker

(2) Where 1t appears to the Member, after consultation
with the Water Resources Authority, ty be expedient for the
purpose of securing a more efficient stpply of water he may

56 order such yjomt furnishing or such transfer

(3) Any order made under the prowvisions of this section
may contamn such ncidental, consequential and supplementarsy
provisions as the Member deems necessary or expedient fot
the purpose of carrymg out such order

Cap 40
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145. The Member. after consultation with the Water
Resources Authority, may—

(@) on the application of any water undertaker, by order,
vary his limits of supply, but not so as to mclude
any area which i1s within the limits of supply of any §
other water undertaker unless such other water
undertaker 1s unable to meet the demands for water
1in his area,

(b) on the apphication of two or more water undertakers,
by order, vary by agreement any common boundary 10
between thewr Imuts of supply

146. (1) Where 1t appears to the Member, after consulta-
tion with the Water Resources Authority, that it 1s expedient
to vary the hmits of supply of any water undertaker and he
1s satisfied that such a variation cannot be secured under the 15
provisions of section 145 of this Ordinance, he may make an
order providing compulsorily for such variation

(2) Any order made under the provisions of this section
may contam such mcidental, consequential and supplementary
provisions as the Member may deem necessary or expedient 20

147. 1If the Member, after consultation with the Water
Resources Authoiity, 1s satisfied that the owner or occupier
of premises in an area outside the Imuits of supply of any
water undertaker deswes to obtamm a supply of water from
such water undertaker and that the giving of such supply is 25
not likely to mterfere with the supply of water for any purpose
within such hmits of supply, he may, on the application of
such water undertaker and with the consent of any water
undertaker within whose limits of supply the area is situated,
by order, authorize the applicants, heremnafter referred to as 3¢
the “supplymmg water undertaker” to supply water in such
area or such part thereof as may be determined by the
Member, on such conditions as may be specified

Provided that a consent required for the purposes of this
section shall not be unreasonably withheld, and any question 35
whether or not consent 1s unreasonably withheld shall be de-
cided by the Member whose decision shall be final

148. Where a supplying water undertaker 1s by virtue
of an order made under the provisions of section 147 of
this Ordmance, supplying water to premises outside his 40
Iimits of supply, any water undertaker within whose Iimits of
supply such premises are situated may, in the absence of any
agreement to the contrary, at any time, give not less than
three months’ notice to such supplying water undertaker that
he 1s able and mtends to give a supply of water to such 45
premises

Provided that a notice given under the provisions of this
section shall not be valid unless 1t includes all the premuises
to whach water 1s bemng supplied by virtue of such order

149. When, after the exprration of a notice given under 50
the provisions of section 148 of this Ordinance, the water
undertaker giving the notice, commences to supply water to
the premises covered by such notice, the supplying water
undertaker shall, except for the purpose of recovering water
rates or other charges or expenses lawfully recoverable by s5
him, and of removing any pipes, plant or apparatus belonging
to him, cease to have any rights or duties 1 respect of a supply
to such premises

Provided that such supplying water undertaker shall not
remove any pipes, plant or apparatus which he 1s required,
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by the water undertaker giving notice to lea e m position and
any such pipes, plant or apparatus shall vest m the water
undertaker giving such notice

150. The water undertaker giving notice shall pay to
¥ the supplying water undertaker such port:o1 of any expenses
reasonably incurred by him for the purjsose of giving a
supply to the premuises refer-ed to m such notice, and such
sum 1n respect of any pipes plant or appaiatus vested m the
water undertaker giving the notice under the provisions of
10 section 148 of this Ordinance as may be ag eed. or, in default
of agreement, determmed by the Member or bv arbitration
vnder the provisions of the Arbitration Ordiance

151. While a supplying water undeitaker 1s by virtue

of an order made under the provisions of section 147 of this

15 Ordmance, authorized to supply water ottside his limits of

supply, any regulations relating to his undertaking shall have

effect as 11 the area specified m such order were within those
Timats

152. Any water underiaker may enter into an agreement
20 with any other person, whether a water underiaker or not
for the giving by that person, and the t:king by the water
undertaker, of a supply of water in bulk or any period and
on any terms and conditions and, where he supply 1s to be
given by a person who 1s himself a water undertaker, erther
26 withm or outside the hmuts of supply of that water under-
taker

Provided that subject to the provisions of Part IV of
this Ordinance an agreement made under the provisions of
this section shall require the approval o the Member and,

30 where a supply 1s to be given by a water indertaker, he shall
withhold his approval if 1t appears to lum that the giving
of such supply would be likely to mnterfere wath the supply
of water for any purpose within the lim ts of supply of the
water undertaker giving the water

36 153. Where it appears to the Member that 1t 1s expedient
that any water undertaker should give to another water
undertaker, and that the other water undertaker should take,
a supply of water in bulk, either within >r outside the himits
of supply of the water undertaker by whom the supply is

40 to be given, and the Member, after consultation with the Water
Resources Authority 1s satisfied that the giving and taking of
such a supply cannot be secured by agieement he may, by
orde1, require the respective water undertiakers to give and to
take such a supply for such period and >n such terms as he

46 may specify

154. (1) If any complant 1s made to the Member that
any water undertaker—

(a) has failled to discharge any duty imposed upon him
under the provisions of this Ordinance,

50 (b) has failed to give an adequate supply of water either
as respects quantity or quality, to any area which
such water undeitaker 1s suppl ing, or has failed to
give any supply which he 1s lawfully required to
give,

&5 (c) has failed to take such steps as a e reasonably practic-
able, n order to remedy such f.ulure as 1s mentioned
mn paragraphs (a) and (b) of this sub-section, or

(d) has failed to do anythmg which he s required to do
under the provisions of this Ordinance,

¢0 or the Member 1s of the opmion that an mvestigation should
be made as to whether any water undertaker has failed in any
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of such matters, he may, except where the water undertaker
1s the Council or Board of a Mumicipality, cause such matter
to be inquired into m such manner as he shall determine

(2) If, after an mmquiry has been held under the provisions
of sub-section (1) of this section, and, after taking natural 5
conditions nto consideration, the Member 1s satisfied that
there has been any such failure on the part of the water under-
taker in question, he may, by order, declare hun to be n
default and direct hum, for the purpose of remedying such
default, to take such steps as the Member may, in such order, 1¢
specify

155. If the water undertaker declared to be in default,
by an order made under the provisions of sub-section (2)
of section 154 of this Ordmance, fails to comply with any
requirement thereof within the time specified for compliance 15
with such requirement, the Member may make an order
transferring to hmmself, or to any local or other authority. such
functions of the water undertaker in default as he may think
fit, and such order shall be effectual to transfer such functions
accordingly 20

156. Where any functions transferred to the Member
under the provisions of section 155 of this Ordinance mclude
the function of applying to the Member for any new authority
or an extension of any existing authority, the Member may
grant such authority as if application had been made therefor, 25
and shall give all such notices and do all such things as would
have been required to be given or done in connexion with
such application, and the grant of such authority shall have
effect with such necessary adaptations and modifications as
the Member may determine 30

157. Where the Member has transferred any function
to himself under the provisions of section 155 of this Ordin-
ance, any expenses ncured by him i discharging such function
shall, 1n the first mstance, be paid by him out of public funds
but the amount of such expenses as cettified by the Member 35
shall be paid to him by the water undertaker 1n default, and
shall be recoverable by the Member from the water undertaker
in default as a debt

138. Where any function 1s transferred under the pro-
visions of section 155 of this Ordinance, to a local or other 40
authority, the expenses mcuired by such authority i dis-
charging such function shall be a debt due from the water
undertaker to such authority and shall be defrayed as part
of the expenses of the undertaking of the water undertaker in
default 45

1589. An order made under the provisions of section 155
of this Ordinance, may provide for the transfer to the Member,
or local or other authority, of such property and lLabilities
of the water undertaker m default, as, in the opmmion of the
Member, may be necessary or expedient, and when any such 50
order 1s revoked the Member may, either by the revokmg
order or a subsequent order, make such provision as appears
to him to be desirable with respect to any property or hiabili-
ties held by him or by the water undeitaker for the purposes
of the function transferred 98

169. (1) The Member, etther directly or through a water
undertaker, may, subject to the provisions of Part IV of this
Ordmance, enter mnto an agreement with any person with
respect to the execution and maintenance by any party to the
azreement of such works as the Member, after consultation g
with the Water Resources Authority, considers necessary for
the purpose of draining land, carrying out soil conservation
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measures and for the control of vegetition or for more
effectively collecting, conveying or preser ing the purity and
quantity of, water which the water undertaker 1s for the
time bemg authorized to take

5 (2) Any agreement made, under the provisions of sub-
section (]) of this section may be registered against any land
of the person with whom such agreemen: is made and shall
be binding upon and enforceable against such land or such
person o1 his successor 1n title

10 161. (1) If a water undertaker 1s of the opimuon that a
serious deficiency of water available for distribution exists or
1s threatened, such water undertaker may, for such period as
he think, necessary, prohibit or restrict, as respects the whole
or any part of his limits of supply, the use of water supplied

16 by him for any purpose which such water undertaker may,
from tume to time, deem necessaiy

(2) Before any such prohibition or rzstriction comes nto
force, public notice 1n that behalf shall be given by such water
undertaker in one or more newspapers, or by such other means,

26 within the area affected by such prohiation or restriction,
and of the date when it will come mnto force

(3) Any person who, while such prombition or restriction
1s 1n force contravenes its provisions, shill in respect of each
confravention be guiity of an offence, and hable on conviction

26 to a fine not exceeding two hundted shillings for every day or
part ot a day during which such offence s contmued

5

162. (1) A water undertaker may, with the approval of
the Member, by notice 1mn the Gazette, make regulations for
preventing waste, undue consumption, misuse, contamination

40 of water and other matters affecting his sy pply

(2) Regulations made under the provisions of this section
may include provisions for —

(@) prescribing the size, nature, materials, strength and

workmanship and the mode >f arrangement, con-

35 nexion, disconnexion, alteration and repair of the
water fittings to be used, and

(D) forbidding the use of any water fittings which are of
such a nature ot are so arrangzd o1 connected as to
cause or permit waste, undue consumption, misuse,

40 erroneous measurement, or ccntamination of water
or reverberation in pipes

(3) If any person contravenes the nrovisions of any such
regulations, the water undertaker may without prejudice to
his right to take any proceedings 1n respect of such contraven-

45 tion, cause any water fittings belongme to or used by such
person which are not in accordance wt h the requirements of
such regulations, to be altered, repawred or replaced, and may
recover the expenses reasonably mcurrid by him mm so doing
from the person in default as a debt

50 Provided that nothing contammed in this section or in
section 163 of this Ordinance, shall »e construed so as to
author ze the Counc:l or Board of any Munic-pality to make
regulations 1n- addition to any reguletions which 1t 18 em
powerced to make under the provision; of the Municipalities
Ordinance
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163. (1) If 1t appears to a water undertaker to be neces-
sary for the purpose of protecting, against pollution any water,
whether on the surface o1 underground, which belongs to him
or which he 1s for the time bemng authorized to take, he may,
with the approval of the Member, make regulations— 5

(@ defining the area within which he deems it necessary
to exercise control, and

(by prombiting or regulating the dommg within that area
of any act specified n such regulations

(2) Where an area has been defined by regulations under 7¢
the provisions of sub-section (1) of this section, the water
undertaker may, by notice, require either the owner or the
occupter of any land or premises within that area, to execute
and keep m good reparr such works as the water undertaker
considers necessary for preventing pollution of such water and, 15
if such owner or occupier fails to comply with any such re-
quirements, he shall be guilty of an offence and hable on con-
viction to the same penalfies as if he had committed an offence
against such regulations

Provided that any owner or occupier, who considers that 2¢
any such requirement 1s unreasonable may, within 30 days
after service on him of notice of such requirement, appeal to
the Member who may determine such appeal or, if he thinks
fit, may refer 1t to arbitration under the provisions of the
Arbitration Ordinance 25

(3) Such water undertaker shall pay compensation to the
owner or occupier. as the case may be, of any premises within
the area defined by regulations made under this section m
respect of—

(@) any curtailment of, or mjury to his legal rights by 36
restrictions imposed by such regulations, and

(b) expenses mcurred by him in complying with a re-
quirement to construct and maintain any works
which would not, but for the provisions of this sec-
tion, lawfully have been required, otherwise than 35
upon payment of compensation, by the local autho-
rity, and any questions as to the amount of such
compensation, if not mutually agreed upon, shall be
decided by arbitration under the provisions of the
Arbitration Ordinance 40

In this sub-section the expression ‘“legal rights” includes
a user of land mn respect of which the Water Apportionment
Board might have taken proceedings under the provisions of
this Ordinance, or a local authority might have taken proceed-
ings under any law relating to public health or under the by- 4.
laws of such local authority, but has refrained from so dong

(4) Where any person has failed to comply with a require-
ment notified to hum under the provisions of sub-section (2)
of this section and etther—

(a) he has not appealed to the Member against such re- 50
quirement and the tune for appeal has expired, or

(b) his appeal has been dismissed or the requirement has
been modified in consequence of his appeal and he
has failed to comply with the requirement as so modi-
fied, 56

the water undertaker may, without prejudice to his right to
take proceedmngs in respect of such failure, execute and keep
mn good repair the works specified 1n the requirement as origin-
ally made or as modified on appeal, and may recover expenses
reasonably incurred by him i so doing from the person in 60
default, as a debt, except expenses incurred n respect of
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works, the construction of which could not, but for the
provisions of this section, lawfully have bren required, other-
wise than upon payment of compensation, by the local
authority

> (5) Two or more water undertakers may combine for the
purpose of making and enforcing regulat ons under the pro-
visions of sub-section (1) of this section, #nd this section and
sub-section (2) of section 165 of this Ordmance shall in any
case have effect as if the references to a water undertaker

10 were construed as references to those two or more water
undertakers acting jointly

164. (1) It shall be the duty of any water undertaker by Eutoiceman: of
whom any regulations are made. under the provisions of regRTon
section 162 or 163 of this Ordinance, to enfoice such regula-

15 tions and any water underiaker who fails so to do may be
ordered by the Member to take such action to enforce such
regulations as shall be specified 1 such order

(2) Any such regulations may contain provisions for im-
posmg on any petson contravening such regulations, a fine
20 not exceedmng five hundred shillings 10 respect of each offence
and, in the case of a continuing offence a further fine not
exceeding two hundred shdlings for each day during which
the offence continues after the first conviction of the offender
therefor

#5 (3) Where any water undertaker considers that the opera-
tion of any such regulation would be unreasorable in relation
to any particular case he may n such cas: and with the consent
of the Member, relax the requirements >f such regulation, or
dispense with compliance therewith

30 Provided that the water undertaker shall give notice of
any such proposed relaxation or dispen,ation in such manner
and to such person, if any as the Member may direct, and the
Member shall, before giving his consent, take nto considera-
tion any objection which may have be:n received by him

36 (4) Where any such regulations are made by a water
undertaker, any person employed by .uch water undertaker
and authorized by him for the purpose shall, on producmng, 1
required, his authority, have a right at all reasonable houts
to enter any land or premises in the area to which such regu

40 lation» apply, for the purpose of—

(@) ascertamning whether there 1s or has been any contra-
vention of any regulations,

(b) n the case of any regulations made under the provi-
stons of section 162 of this O dinance, exercising any
right conferred on the water undertaker by sub-
section (3) of that section, or

ic) 1 the case of any regulation m ide under the provistons
of section 163 of this Ordinarce—

(1) ascertaining whether or not circumstances exist
50 which would justify the water undertaker mak-
ing a requirement under the provisions of sub-

section (2) of such secticn,

{11) exercising any right, conferred on the water
undertaker by sub-sectidn (4) of such section to
2 execute and maintain works,

and the provisions of section 173 of tins Ordinance shall apply
to any such right of entry
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165. (1) The Member may, by order, require any wates
undertaker to make iegulations under the provisions of sec-
tion 162 or 163 of this Ordinance 1n relation to such matters
as he may specify and, in the case of regulations made under
section 163 he shall specify the area for which such regula- o
tions are to be made and if the water undertaker does not,
within three months after such order, make, 1n relation to the
matters specified. regulations satisfactory to the Member, he
may hmmself make regulations with respect to such matters

(2) (@) If the Member considers that, due to changing 1¢
circumstances, any regulation made by a water undertaker
under the provisions of section 162 or 163 of this Ordinance
has become unsausfactory, he may, from time to tume, order
the water undertaker to revoke such regulation, and to make
any such new regulation, as the Member considers necessary, 15
and if the water undertaker does not, within three months
after such order. comply therewith, the Member may himself
revoke such regulation, and make any such new regulation,
as he considers necessary

(b) Within twelve months, or such longer period as the 260
Member may m any particular case specify, after the coming
mto operation of this Ordinance every water undertaker shall
submit to the Member for approval under the provisions of
this Ordinance any regulation made by him, and if the
Member constders that any such regulation 15 unsatisfactory, 25
he may order that such regulation be ievoked, and that such
new regulation, as considered desirable by him, be made, and
if the water undertaker does not, withm three months after
such order, comply theiewith, the Member may himself re-
voke such regulation and make such new regulation, as he 3¢
considers necessary

(3) Regulations made by the Member unde: the provisions
of this sectton shall have effect as if they had been made by
the water undertaker concerned and approved by the Member

166. (1) Any person who, by any act or neglect, causes 34
any source of water supply. the water from which 1s used, or
15 likely to be used for human consumption or domestic pur-
poses, or for manufacturing food or drink for human consump-
tion, to become polluted, or to be likely to be polluted, shall
be guilty of an offence against this Ordmmance 40

Provided that nothing m this section shall be construed
as prohibiting or restricting—

(o) any lawful method of cultivation of land which, 1n the
opmion of the Member, 1s 1n accordance with the
prnciples of good husbandry, 45

(b) the reasonable use of oil, tar or other substances on
any highway or road so long as the authority or
person concerned takes all reasonable steps for pre-
venting such oi, tar or other substance, or any
hquid or matter resulting from the use thereof, from s5¢
polluting any souwce of water supply Any question
as to what 1s reasonable use under the provisions of

this paragraph shall be determmed by the Member,
or

() the disposal of effluents or waste 1 any area which 56
the Member may, by order, from time to time specify

(2) Any person duly authorized under the provisions of
this Ordinance for the purpose may, on producing his autho-
rity, if so reouested by the owner or occupier thereof, at all
reasonable hours enter any-land or premises for the puipose 60
of ascertaming whether there 1s or has been any contravention
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of the provisions of this section in relation to such source of
water supply, and the provisions of section 173 of this Ordin-
ance shall apply to such right of entry

167. (1) The Member may, upon reczipt of an applica-

§ t1ion 1n that behalf, and on the advice of the Water Resources

Authority by order, authorize any water underiaker or pro-

posed water undertaker to acquire compulsorily, or to use, for

any of the purposes of a water undertaking, any land specified
i such order

10 (2) When a water undertaker, or prososed water under-
taker, proposes to apply for authority for the compulsory
acquisition of land, under the provisions of this Ordinance,
he shall give notice by advertisement of such ntention, not
more than ninety days and not less than sixty days before the

15 date of the intended application to obtam such powers

(3) Every such advertisement shall be published m each
of two successive issues of the Gazette and in two 1ssues
of some newspaper, spectfied by the Member circulating
the area of the undertaking or proposed undertaking and

20 shall conrain-—

(a) a short tatle descriptive of such app 1cation,

(b) the date of the mtended applicatior,

(c) the name and address of the applicant,

(d) a description of the land proposed to bz acquired, and

25 (e) a statement of the reasons why thke land so described
should be acquued by the mmtending applicant

(4) [n addition to such notice by public advertisement
and within the time specified for its publication the mtending
applican: shall serve a notice in writing upon the owners or

36 occupters of all lands proposed to be acquired Such notice
shall be accompamed by a plan or plan, on which shall be
shown the approximate boundaries and « correct description
of such land

Provided that every such notice sh<1l state that any of
3o the owners or occupiers of any of such land who s desirous
of making any representation on, or obje:tion to, the applica-
tion or to the grant of the powers applied for, must do so by
letter, acddressed to the Member, on or betore the exprration of
sixty days from the date of the applicaiion as stated in the
40 notice, and that a copy of the representat on or objection shalt
be forwarded to the applicant

(5) The application must be signed by or on behalf of

the applicant and deliverea to the Menmber together with a

copy of the plan or plans attached to such notice and with

45 proofs of the publication of the notices by advertisement and

of the services of the notices, on or befcre the date stated 1n

the notices as bemg and which shall be dzemed to be, the date
of application

(6) Where the Member authorizes th2 compulsory acquist-

s0 tion of such land the further proceedirgs with reference to

such compulsory acqusition shall be 1 accordance with the
laws of the Colony for the time being 1n force

168. (1) For the purposes of acquiring land under the
provistons of section 167 of this Ordmance, there shall be
é5 deemed to be mcluded amongst the odurposes of a water
undertaker, the purpose of protecting agamsi pollution any
water whether on the surface or underg-ound which belongs
to the water undertaker or which he is for the time bemng
authorized to take.

Compulsory
asquisition

of tand by water
under takers

Execution of
works for
protection of
witer
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(2) A water undertaker may, on any land belonging to
him, or over or in which he has acquired any necessary ease-
ment or right, construct and maintamn drams, sewers and other
works for intercepting, treating, or disposing of any foul water
arisig or flowing upon such land, or for otherwise preventmg 5
water, which belongs to such water undertaker, or which he
1s for the time being authorized to take, from being polluted

Provided that, before constructing any such works, such
water undertaker shall, if the proposed works will affect or be
likely to affect any body of water i the catchment area i /¢
which such works are situated, obtam the consent of the
Water Apportionment Board

(3) Any water undertaker proposing to construct any
drain, sewer or other works for any purpose mentioned 1n
sub-section (2) of this section, may, with the consent of the 19
authority concerned, which may be given subject to such
conditions as such authonty thinks fit, carry the drain, sewer
or other work under, across or along any road or road reserve,
or public place, whether within or outside the limits of supply

of such water undertaker 20

(4) Any consent itequired under the provisions of sub-
section (3) of this section, shall not be unreasonably withheld
nor shall any unreasonable condition be attached to such con-
sent, and any question whether or not such consent 1s
unreasonably withheld or whether any condition which such #?
authority seeks to mmpose 1s unreasonable, shall be decided
by the Member whose decision thereon shall be final

169. Where the Membe1. after consultation with the
Water Resources Authority, 1s satisfied that special measures
are necessary for the protection of a catchment area from $¢
which the water supply of a water undertaker 1s obtamed
he may declare such area to be a protected area and may. by
ordei, require, regulate or prohibit the doing within such area
of any act, as he deems necessary for the protection of such
area or for the protection of the water supply obtamed there- 59
from

PART VI
GENERAL AND MISCELLANEOUS

170. The Member may expend for the purposes of this
Ordmance, 1 such manner as he shall think fit, all moneys #¢
granted to him for those purposes, by the Legislative Council
of the Colony

171. Notwithstanding anything contamed in this Ordin-
ance the powers conferred, and the duties and obligations
tmposed by this Ordmance shall, in any native area, be exer- 2
cised subject to the provisions of the Native Lands Trust
Ordimnance

172. Where the Membeir proposes to exercise any right,
power or duty in a native area o1 1n any watershed which
dramms ito such native area, and which, in his opimon, 1s 50
likely to affect the interests of the Africans in such
native area, no action shall be taken except with consent of
the Chief Native Commissioner and, in the event of disagree-
ment between the Member and the Chief Native Commuissioner

the matter shall be decided by the Governor 1n Council b

173. (1) For the purpose and to the extent necessary
for exercising the powers conferred or performing the duties
imposed by this Ordinance, the Member, the Water Resources
Authority, the Water Apportionment Board, the Regional
Water Boards or other bodies or persons appomnted for the 60
purpose of this Ordinance may by themselves, or by persons

(Jatobe: 3. 1950
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authorized m writing by them, enter ipon any land or

premises, at all reasonable tunes, with suca peisons, animals,

vehicles, appliances and instruments, anc do all such acts

thereon, as are necessary for or mciden al to the exercise
§ of the powers or the performance of such duties

Provided that the rights conferred by this sub—sectlori shalt
be subject to the following restrictions—

(@) no such person shall enter any dwelling or enclosed
yard attached to a dwelling except with the consent
of the occupant thereof, or, if the, occupant does not
consent, until after gaving 24 hours’ notice m writing
of an intention so to enter, and i

(b) as httle damage as possible shal’ be caused to any
land or premses by the exercise of such rights, and
compensation shall be paid, for a'l dainage so caused,
by the authority exercising such rights The amount
of such compensation, if not mutually agreed upon,
shall be determined by arbitration under the provi-
sions of the Arbitration Ordinance

(2) Any person who prevents any such entry on any land
or premises, or who wilfully obstructs or hinders any person
lawfully carrying out his powers or duties under the provisions
of this Ordinance shall be guilty of an offence agamst this
Ordinance

2y 174. If any parties cannot agree s to the amount of
compensation or costs to be paid under the provisions of this
Ordimnance, the amount of such compensation or costs shall
be determuned by arbitration mm accordance with the provi-
sions of the Arbitration Ordinance

175. Every person guilty of an offence agamst this
Ordmance shall, for every offence, be 1able to the penalty
expressly imposed by this Ordmnance or by rules made there-
under, and, where no penalty is expressly provided, shall
_be hable on conviction to a fine not exceeding one thousand
35 shillings, or, m default of payment, to imprisonment for a term
not exceeding three months

16

15

2

30

176. (1) Except where otherwise i this Ordmmance pro-
vided, all penalties imposed by this Crdinance, or by any
rules made thereunder, may be recovered, in any court of

40 competent jurisdiction, by any person zuthorized in that be-
half by the Member

(2) Such penalties may be recovered from the person
actually committing the offence or from the person in whose
employment he 1s or on whose behalf he 1s acting, or partly

46 from both

For the purposes of this sub-section any person under
contra«t with an occupier under the provisions of section 5 of
the Resident Labourers Ordmance, and the members of the
family of such person included mm such contract, shall be

50 deemed to be persons i the employment of the occupier with
whom such contract has been made

177, (1) Every penalty mimposed upon any person by
this Ordmance, or by any rule made thereunder, shall be
without prejudice to the right to recover from such person—

(¢) any sum for any damage sustamned through his act

or default, and

(b) the cost and expenses mcuwrred in remedying such

damage

(2) The payment of any such penalty shall not affect the
60 right of any other person to bring any action or to take any
proceeding against such person

56
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178. No action shall he agamst. or be mamtainedi
agamst, the Membei, the Water Resources Authority, the:
Water Apportionment Board or a Regional Water Board foi
anything done i good faith in the peiformance or mtended
performance of any authority conferred o1 duty imposed under ' 5
this Ordinance

179. The Member, the Water Resources Authority or
the Water Apportionment Board may mstitute and maimntain
proceedings 1 any court against any person accused of
an offence agamnst this Ordinance, and may, mn his or its 0
own name, take any ctvil proceedings against any person

180. Any notice required to be served in pursuance of
this Ordinance shall be served—

(@) by delivery of the same personally to the person re-
quired to be served, or, if such person 1s absent or 15
cannot be found,

(b) by leaving the same at the usual or last known place
of abode. 1n the Colony, of such person,

(c) by post, addressed to the usual or last known place
of abode, 1n the Colony, of such person, and 20

(d) m the case of a notice reauired to be served on a local
authority, or corporate body or company, bv deliver-
ing the same to 1its clerk or secretary or by leaving
the same at his office with some person employed
there or bv post addressed to such clerk or secretary 25
at his office

Provided that—

() if any landholder 1s not known and, after dilieent
mguiry, cannot be found, such notice mav be served
on him by leaving 1t addressed to such landholde:, 30
with some occupier of the land, or, if there is not
an occupier, then by causing it to be put in a con-
spicuovs position on the provertv in the Colony last
known to have been occupied by him,

(11} any notice, required to be given to a landholder, may 35
be addressed to the “owner” of the land or premises
described 1n the address in respect of which notice
15 given, without further name or description,

() where, under the provisions of this Ordinance,
notices or other documents are reawred to be served 40
on an African 1in a natiwve area such notices or docu-
ments shall have the same force and effect f served
on the Chief Native Commissioner or such officer
as he may appont for that purpose

181. All documents purportng to be orders made by 45
the Member, the Water Resources Authority, the Water
Apportionment Board, the Chasrman or by the officer deputed
by the Water Apportionment Board or Chairman, as the case
may be, shall be prima facie evidence of the due making
thereof without further proof, unless the contrary 1s shown 50

182. The Member may, with the approval of the Water
Resources Authority, by order, exempt from any of the pro-
visions of this Ordinance, any area of land or any person or
class of petsons

183. Al orders, notices, consents, approvals, demands 55
or other documents authorized or required by this Ordinance
to be given. made or issued by the Member or by any board,
authority, or water undertaker, and all notices, applications
or other documents authorized or required by this Ordmance
to be given or made to the Member or to any board, authority ¢
or water undertaker, shall be mn writing
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184. (1) Any notice, consent, approval, demand or other *&“{Sﬁi“&f&‘s’“
document which any authority, board cr water undertaker is
authorized or requrred by, or under, this Ordinance to mive
make or 1ssue, may be signed—
5 (a) on behalf of a board or local or ¢ ther authority—

(0 by the clerk of such boa d, authority or local
authority, or

(n) by any officer of such bo. rd, authority or local
authority, authorized by 1t in writing to sign
1 documents of the particular kind or the particu-
lar docainent,
(b) on behalf of a water undertal.er not bemng a local
authority-—

(1) by the clerk or secretary o the water undertaker,
15 or

(1) by any other officer of the water undertaker
authorized by him m wr1 ing o sign documents
of the particular kind or the particular docu-
ment

20 {2) Any document purporting to bear the signature of
any person expressed to hold an offiie by virtue of which
he 1s. under the provisions of this section, empowered to sign
such a document, or expressed to be duly authorized by the
authority, board or water undertaker : oncerned to sign such

25 a document or the particular document shall, for the purposes
of this Ordmance, be deemed, until the contrary 1s proved,
to be duly given, made or 1ssued by auttority of such authority,
board or water undeitaker

185. Any person who fails to comply with an order Qfercetofar
30 given by the Member under the provi.ions of this Ordinance order ot

shall be guilty of an offence aganst this Ordimance Member

186. (1) The Member may, on the advice of the Water Ruks
Resources Authority, make rules providmg for all or any
purposes whether general or to meet particular cases that

35 he may consider necessary for the admimstration of this
Ordmmance, or for carrying out the bdbjects or purposes of
this Ordmance, or for giving full effect to the provisions
of this Ordmnance, and without prejadice to the foregomng
powers, providing for all or any of th: matters followmg—

40 ta) examinations, ieces, regstration and other matters

pertaiming to quahfied engine rs,

(b) units of water,

(¢) charges for diversion, abstraction, stoiage and use of

water and fees for services 11 connexion with water

45 rights and sanctions,

() dramnage of lands,

(e) associations of operators,

(f) community, public and urban yrojects,

(@) controlling and measuring dev ces,

30 (/) action durmg drought,

(1) sanctions,

() sanctions in native areas,

(k) temporary works and diversionis of water,

(I documents and plans to be .ubmitted by applicants

under the provisions of this Ordinance,

(m) forms to be used under the jovisions of this Ordin-

ance,

(rn) mspection of works,

(o) priorities and relations between cperators and muni-

60 cipal and other local authorities,

(p) easements,

(q@) dramage and reclamation of s vamps,

LA
L
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(r) water power rights,

(s) abartdoned works,

(1) appointments, powers and duties of water bailiffs,

(z) investigation of water resources and establishment of
water gauges and marks, 5

(v) duties and matters pertaming to Reglonal Water
Boards,

(w) prescribmg anything required to be prescribed under
the provisions of this Ordinance,

(x) protection of fish and fish food, and 10

(y) generally for the better cairymg out of the objects of
this Ordmance

Such rules may provide for the imposition of a penalty
for any confravention of any such rule, not exceeding one
thousand shilhngs and i default of payment thereof, a term 75
of imprisonment not exceeding three months

(2) All rules made under the provisions of this section
shall be 1aid before the Legislative Council, and if a resolution
of such Legislative Council 1s passed within forty days of therr
being so laid, that such rules shall be revoked or amended 1n 20
accordance with such resolution, such rules shall thenceforth
be deemed to be revoked or amended accordingly, but without
prejudice to anything previously done thereunder

187. The Water Ordinance, 1929, 1s repealed

Provided that any application made under such Ordinance 25
prior to the coming mto operation of this Ordmance, shall be
deemed to be an application under the provisions of this
Ordmnance

MEMORANDUM OF OBJECTS AND REASONS

This Bill, which will replace the Water Ordimnance, 1929, will
enable the water resources of the Colony to be 1nvesugated, developed
and conserved, and will provide a more adegquate control than at
present exisis over the use of water Most of the powers conterred
by the Bill will be exercisable only by, or on the advice of, or after
consultation with, the Water Resources Authority, which will have
strong unofficial representation

It will be recalled that 1n April, 1949, a Water Bill was published
with a view to its mtroduction into the Legislative Council As,
however, that Bill received considerable criticism, it was withdrawn
In thas Bill every effort has been made to profit by the cnticisms
of the previous Bill and to give effect to such of the proposals for
its amendment as, after examnation, appear to be practicable and
desirable

The most important respects in which this Bill differs from the

previous Bill are as follows —

(¢) The Member for Agriculture and Natural Resources will not
have an unrestricted power to appomnt the members of the
Water Resources Authority, but will be 1equired to
appoint six unofficial and six official members

() In a number of cases the powers of the Member will only
be exercisable on the advice of, or after consultation with,
the Water Resources Authority

(c) The Water Apportionment Board 1s to be subordinate to the
Water Resources Authority, to which Authority an appeal
will, 1n certain cases, lie against decisions of the Water
Apportionment Board

(d) The members of the Water Apportionment Board will include
unofficial members nominated by Regional Water Boards

(¢) There will be a night of appeal to the Water Appeal Boaid
from any decisions of the Water Apportionment Board to
cancel or vary a licence, and, if a question of law 1s mvolved
a further night of appeal to the Supreme Court

(/) The provisions of the previous Bill relating to the giving of
a bond befoie an mjunction could be apphed for, have been
deleted

(2) A clause has been mserted providing for payment of com-
pensation to the owner of any land upon which works have
been constructed at the mstance of the Member

(h) The provision whereby no officer of the Government was
liable to an action at law for any act done by him or for
any damage caused by any such act has been omitted fiom
this Bill, and instead only the Member, the Water Resources
Authority, the Water Apportionment Board and a Regional
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Water Board are protected against iction n respect of an
act aone mn geod tauh in the perfo mance or the intended
performance of any authonty conf'rred or duty imposed
. under the Bill
The Bill 1s divided 1ato six Parts -
Part I contamns provisions relating to the short title, commence-
ment angl mnterpretation
Part II deals with the vesting of bodies of water and the rnight
to the use of water, the duties of the Membe:, and the establishment
and duties of the Water Resources Authornity The most important
provisions of this Part are — i
Clauses 3 and 4 These clauses vest the watet of all bodies of
water 1n the Crown and also vest the right t¢ the use of every body
of water in the Member In vesting the nght to the use ot bodies
of water 1n the Membsr clause 4 expressly sar es nghts acquired prior
to and existing at the commencement of the Ordinance
Clauses 6, 7, 8, 9 and 10 These clauses provude for the estab-
hshment and the powers and duties of the Wa e: Resources Authonty
Clauses 11 and 12 These clauses provid for the acqusition of
land and the construction of works on land by the Member on the
advice of the Water Resources Authority Cliuse 12 differs from the
corresponding provision of the earlier Bill in that it provides for the
payment of compensation to the owner of lana upon which any works
are consiructed under the powers contained 1a the (lause
Clayse 21 This clause onfers on the viember certain powers
exercisable only during an emergency The Member 1s.enabled to
declare that theie 1s an emergency when, b/ reason of exceptional
shoitage of rain or of any accident or other inforseen circumstances,
a serous deficiency of water for essential domestic purposes exists.
Clause 22 This clause prohibits any person applymng for an
myuncaon to restrain any water baitliff or other authorized person
from enforcing priorities coaferred by or yvnder the Ordinance or
by or under the Water Ordinance, 1929 Thr clanse differs from the
corresponding provision in the earlier Bill n that it prohibits the
remedy by way of mjunction, but only prohits it 1n relation to one
matter, namely the enforcing of prionties la relation to any other
matter there 1s no restriction on applications for mjunctions

Part Il deals with local plannmg Clairse 23 provides for the
Colony to be divided into dramage areas b s the Water Apportion-
ment Board

Clauses 24 and 25 provide for the es*arhshment and dutes of
Reziona Water Boards These Boards will bz advisory to the Water
Resources Authority and the Water Apportionment Board

Pari IV deals with the apportionment of water and, for this
purpose, establishes a Water Apportionment Boaird and specifies its
powers and duties It 1s expressly providec in rlause 26 that the
Board shall be subordwate to the Water Rzsources Authority The
Board will have a sirong unofficial membership ippointed by the
Member from a panel of names submitted by all Regional Water
Boards

Cla ise 29 defines the pur poses for which a water right or sanction
for the use of water may be acquired

Clause 30 provides for the manner in whih applications for
water rights or sanctions shall be considerel by the Water Appor-
tionment Board and provides for an appeal to the Water Resources
Authoriiy against a decision of that Board

Clause 31 enables the Water Apportionment Board to exercise
certamn powers 1n relation to small watercour<es and during a drought

Clause 35 provides for the reservation of unalienated Crown land,
and the acqusition of alienated land, for state schemes A state
scheme 1s defined mn clause 2 of the Bill

Clauses 36, 37, 38, 39 and 40 classify and define projects for
the use of water or for the dramage of land These projects are classi-
fied as private, community, public and urbwn Clause 41 empowers
the Water Apportionment Board to determue to which classification
any particular project belongs

Clouses 42 to 48 contamm provisions 1elating to the construc-
tion of wells within a specificd distance of surface water and of any
other well Clause 42 prohibits except unde licence or sanction, the
construction of a well within one hundred y. rds of a body of ground
water and réqures any person wishing to construct a well withun
one mile of another well to obtain the permussion of the Water
Apportionment Board Provision 1s made, I owever, that the section
will not apply to any well which does not exceed one hundred feet
m depth, or where the water from a well 1s to be used only fou
any domestic purpose by any one landhold>r and the total quantity
of watcr abstracted 1n anv one day does not exceed five thousand
gallons

Clause 58 prohibits the construction of a well within the limits
of the supply of a water undertaker except with the consent of the
Member °
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Except in an area which has been specially declared under
clause 68 to be a Conservation Area, these are the only restrictions 1n
relation to the constructiod of wells

Clause 68 enables the Member, after consultation with the Water
Resvuices Auihority, if he 18 satisfied that in any area special
measures for the conservation of ground water are necessary in the
public interest to make a Conservation Area Order declaring that
area to be a Conservation Area and thereafter the provisions of
clauses 69 and 70 will become applicable to that area Clause 69
requires every person in the area who has been diverting or abstract-
ing water to apply to the Water Apportionment Board for a licence
or sanction so to do Clause ‘70 restricts the construction or extension
of wells

Clauses 73 to 82 deal wuh he manner of mahing an applcation
to the “Water Apportionment Board for a water night or sanction and
the manner 1n which 1t 1s to be dealt with by the Board

Clause 89 provides for the precedence of licences conferring
water rights

Clause 142 establishes a Water Appeal Board consisting of a
Charrman to be appointed by the Governor on the advice of the
Chief Justice, and two other persons This clause provides for an
appeal to the Water Appeal Board against a decision of the Water
Apportionment Board cancelling, revising or varying a licence grant-
ing a water right The clause further provides a right of appeal on a
matter of law from the decision of the Water Appeal Board to the
Supreme Court

Part V contains provisions dealing with water undertakers

Clause 143 provides for the appointment of water undertakers
for the purpose of providine an adequate supply of water within
any area Clauses 145 and 146 provide for the vanation of the Iimits
of the supply of a water undertaker and clause 147 enables the
Member after consultation with the Water Resources Authority, to
require a water undertaker to supply water to premmses outside his
area of supply

Clause 154 confers power upon the Member to cause mquiry
mmto certain complamts agamst a water undertaker and if the com-
plaint 1s found to be justified to require the undertaker to take any
steps the Member may direct to remedy his default, and clause 155
enables the Member, 1f an undertaker fails to comply with his
direction, to transfer the undertaking to himself or to any local
or other authority Any expenses incurred by the Member i the
exercise of his powers under these clauses may be recovered from
the defaulting undertaker (clauses 157 and 15%8) N

Clause 162 enables a water undertaker with the approval of the
Member to make regulations for preventing waste undue consump-
flon misuse and contamination of water and for other matters
affeching his supply

Clause 163 gives a stmilar power to an undertaker te make regu-
lations to prevent pollution

Clause 165 empowers the Member to require a water under-
taker to make regulations under clauses 162 and 163 and if he does
not comply with such a request by the Membei, the Member may
himself make such reculations

Clause 169 enables the Member, 1n consultation with the Water
Resources Authority, 1f satisfied that special measures ale necessary
for the protection of any catchment area, to declaie the area to be
a protected area and, by order to require, regulate or prohibit the
doing within the area of any act

Part VI contamns general and miscellaneous provisions

Clavse 171 requires that the powers conferred by the Oidmance
shall, in the native areas, be exercised subject to the Native Lands
Trust Ordinance and clause 172 provides that when the Member pro-
poses to exercise any rights or powers or to perform any duties 1n
a native area which, in his opmion, are likely adversely to. affect
the interests of the Africans in that area no action shall be taken
except with the consent of the Chief Native Commussioner and, n
the event of a disagreement between the Chief Native Commuissioner
and the Member, the matter shall be decided by the Governo: n
Counci!

Clause 174 provides for the amount of any compensation or
costs to be paid under the Ordinance to be detetmuned by arbitra-
tion under the Arbitration Ordmance if the parties cannot agree

Clause 186 enables the Member, on the advice of the Water
Resources Authority to make rules for carrying out the objects and
purposes of the Ordinance Sub-clause (2) of the clause requires all
rules to be laid before the Legislative Council and enables the Council
within forty days of being so laid to pass a resolution that the rules
be amended or revoked

It 1s not possible to estimate the expenditure of public moneys
which will be mcurred if the provisions of this Bill become Iaw

Nairobi, K K O'CONNOR,
28th August, 1950 Attorney General

IRINTFD BY THE GOVERNMENT PRINTERRX NAIROr!
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