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Short title

Cap 62

Amendment of
Second Schedule
to the principal
Ordmnance

GOVERNMFNT NOTICE INNo 71

The Governor mm Council has approved of the following Bil
being introduced into the Legisiative Council

T V N FORTESCUE,
Acnng Clerk to the Legislative Council

A BILL ENTITLED
AN ORDINANRCE TO AMEND THE PROMISSORY
OATHS ORDINANCE

ENACTED by the Governor of the Colony of Kenya,
with the advice and consent of the Legislative Council there
of, as follows —-

1. This Ordinance may be cited as the Promissory Oaths
{Amendment) Ordinance, 1951, and shall be read and con-
strued as one with the Promussory Oaths Ordinance, herein-
after referred to as the principal Ordinance

2. There shall be substituted for the Second Schedule to
the principal Ordinance the following Schedule—

SECOND SCHEDULE
(Section 3)

Nature of Oath Persons to take Qath Persons to itender Oath

QOath of Alemance and | The Chief Secietary and Mem-| The  Governor the
Official Oath ber for Deve'opment Governor’s  Deputy,

The Attornev General and! a Judge of the
Member for Law and Order Supreme Court, a

The Financial Secretary and| Provincial Commus-
Member for Finance sioner, or such other

The Chief Native Commus-| person as the Gov-
soner and Member for] ermor may appoint
Afrncan Affairs

The Member for Agnculture
and Natura! Resources

'The Deputy Chief Secretary

l and Member for Labour

I The Member for FEducation,
Health and Loca' Govern-
ment

Such other Exe~utive Officers
as may from fime to time
be desgnated by the

Governor
Oath of Allegrance and The President and Vice-| The Governor or the
Judicial Qath ‘ Presidenr of the Court ofi Governor’s Deputy

Appeal for Eastern Afnca
tThe Chet Just ce
The Justices of Appeal of the
Court of Appea! for Eastern

Afnca
Pu sne Judges
Mg strates Adm mstrative | The Governor, the
i Officers eterc sng judicial| Governors Deputy, a
functions Judge of the Supreme
Just ces of the Peace Court, a Provincial
Commussioner or such
other person as the
Governor may ap-
pomnt
Oath of an Exccutive] Executive Council’ors The Governeor or the
Counctl or Governor’s Deputy
Oath of the C'erk tolThe Clerk to Executive Coun-|The Governor or the
Executive Council ctl Governor’s Deputy

MEMORANDUM OF OBJECTS AND REASONS

This Bill will amend the Second Schedule to the Promissory
Oaths Ordinance (Chapter 62) so as to bring it up to date

It was Jast amended 1n 1935 and the titles of certain execufive
officers are now mcorrectly stated There are also a number of
omissions, for instance, the Deputy Chief Secretary and the Member
for Agriculture and Natural Resources

Opportunity has also been taken to add to the Schedule the
President, Vice-President and the Justices of the new permanent Court
of Appeal for Eastern Africa

No additional expenditure of public moneys will be mvolved if
the provisions of this Bill become law

Natrobi, K K O'CONNOR,
15th January, 1951, Attorney General,
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GovERNMENT NoTice No 72

The Governor in Council has approved of the following Bill
being introduced into the Legislative Cour cil

T V N FORTESCUE,

Acting Clerk to the Legislatnive Council

ARRANGEMENT OF SIKCTIONS

SECTION

ParT I—SHorT TITLE INTERPREIATION
APPOINTMENT OF OFFICERS, ESTAB] ISH-
MENT AND CONSTITUTION OF NATIVE
COURTS

1—Short title

2—Interpretation

3—Appomtment and duties of Native
Courts Officer and provincal native
courts officers

4—FEstablishment of a Court of Review

5—Establishment of native courts

6—Const tutron of native courts

7D sm ssal and suspension of members
of native courts

8—Operation of warrants, etc, 1ssuzd by
a Provincial Comm ssoner and sub ect
to approval of the Governor

9--Sittings of native courts

ParT IT—JURISDICTION

10—Junisdictron of native courts

11—Crinunal junsdiction

12—Civi} junsdict on

13—Cases excuded from ordinary juridic-
on of a native court

14—Junsdiction may be conferred by order

15—Governor may exclude Africans from
mrsdiction of native courts

16—~Power to direct that native court to be
constituted whol'y or partly of Somals

ParT H1--LAw AND PROCEDURE

17—Laws to be admumstered by native
court

18-—Power to award punishments

19—Places of imnrisonment

20—Recovery of fines

21--Restitution of property stolen o1 dis-
honestly obtained

22—Compensation to mured or aggreved
persons

23~—Orders 1n civil cases

24—Enforcement of orders

25-—Power to 1ssue warrants and summonses
and to remand persons in custody

26—Power to summon witnesses

27—Service or execution outside jurisdiction
of native court

28—Return of cases to be submitted to the
distriict  commuss oner

29—Parties to appear m person

30-—Adwisers to native courts

SreTION

Part IV—OFFENCES

31— Usurping judicial powers

32— Memb: rs of native courts taking rewards

33—Taking reward for influencing a native
ourt

34— =alse ¢vidence

35— nterference with witness

ParT V—ADDITIONAL POWERS OF
NatTive COURTS

36-~2ower of nabive court to reguire person
yresent 1 court to give evidence whether
ummaned or not

37— nunchion to prevent destruction or
vaste of property subect to dispute

38— Yower to 1ssue search warrant

P rY VI —REVISION AND TRANSFER OF
PROCEEDINGS

39— 'owers of provincial native courts offi-
vers and district officers

40— emoval of case on applcation of
defend int

41— roceedings transferred from native
«ourt t2 subord nate court

PArRT VII—APPEALS

42-— \ppeals from native courts

43— \ppeal from district officer, hwali or
1dir

44—*' ubm sston of case to Court of Review

451 eave to appeal out of time

46—Ii'owers on appeal

Par1 VIII—MISCELLANEOUS

47—* ubstantial wstice to be done without
1ndue 1egard to techmicalitres

48—1I xecution of orders and process

49— ransfer of case to nafive court

50—!Monthly list of crim nal cases to be sent
t> Native Courts Officer

51—11st ol crimmnal cases to operate as
e ppeal

S2—Ilersons acting in exercise of powers
conferrrd by Ordinance indemnified

53— roceedings pending

54— owers of Native Courts Officer

55—t owers of a provincial native courts
¢ ficer

s6—I ules

57—-1 epeal

A BILL ENTITLED

AN ORDINANCE TO MAKE BETTER PROVISION FOR
THE ADMINISTRATION OF JUSTICE IN NATIVE
COURTS AND FOR MATIERS INCIDENTAL
THERETO AND CONNECTED THEREWITH

ENACTED by the Governor of the Colony of Kenya,
with the advice and consent of the Le-islative Council there-

of, as follows —

PART J—SHORT TITLE, INTERPRETATION, APPOINTMENT OF
OFFICERS, ESTABLISHMENT AND '_ONSTITUTION OF
NATIVE COURTS

1. This Ordinance may be cited as the Native Courts

Short title

Ordinance 1951, and shall come 1nto operation on such date
as the Governor may, by notice pubished in the Gazette,

appoint

5 2. In this Ordinance unless tie context otherwise

requires—

“Court of Review” means the Corurt of Review estab-
lished under sect.on 4 of this Ord.nance,

Interpretation
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Cap 80

Appomtment
and duties

of Native
Courts Officer
and provincial
native courts
officers

Establishment
of a Court of
Review

Establhshment
of native
courts

No 39 of 1930

Constitution of
nauve courts

“detent.on camp” has the same meanmng as in the Deten-
tion Camps Ordinance,

“native court” means a native court established or
deemed to be established under section 5 of this Ordinance,
and includes a native court of appeal, ]

“Native Courts Officer” means the Native Courts Officer
appointed under section 3 of this Ordinance,

“provincial native courts officer” means a provincial
native courts officer appomted under section 3 of this
Ordinance 10

3. (1) The Governor may, for the purposes of this Ordi-
nance, appomt a Native Courts Officer and such number of
prov.ncial native courts officers as he may consider necessary

(2) The Native Courts Officer1 ard every provincal
native courts officer shall exercise and perform such powers 15
and duties as are by this Ordinance conferred upon them and
shall have a general supervision over the exercise by native
courts of their jurisdiction and powers and shall advise such
courts upon matters connected therewith

(3) A provincial native courts officer may be appointed 20
to have jurisdiction over more than one province

4. (1) There 1s hereby established a Court of Review
which shall exercise such powers as are conferred by this
Ordinance

(2) The Court of Review shall consist of — 25

(@) a Chairman who shall be anpointed by the Governor
on the advice of the Chief Justice and who shall be
a person who has held high judicial office

(b) the Chief Native Commussioner, and
(c) the Native Courts Officer 30

Provided that if for any reason any member of the Court
ot Review 1s unable to act the Governor may appomt some
suitably qualified person n his place

5. (1) A Provincial Commissioner may, with the approval
of the Governor, by warrant under his hand, establish within 33
his province such native courts as he may think fit, which
shall, subject to the provisions of this Ordinance, exercise
jurisdiction within tke limits defined by such warrant

(2) A Provincial Commuissioner may, with the approval
of the Governor by the warrant establishing any native court 49
or by any subsequent warrant, conter upon a native court such
appellate jurisdict.on as may be specified 1n such warrant and
where any native court sits to exercise any such appellate
jurisd.ction 1t shall be known as a native court of appeal

(3) A Provinc,al Commuss.oner may, with the approval 45
of the Governor, at any time revoke, suspend or vary any
warrant establishing a native court or defining the limuts of
the jurisdiction of any such court

(4) Every native tr.bunal established or deemed to have
been established under the Native Tribunals Ordinance, 193G s
(now repealed) shall be deemed to be established, and to have
all the powers of a native court established, under this Ordsr-
nance and may continue to exercise, so far as 1s not inconsistent
with this Ordmance, the jurisdiction and powers hitherte
exercisable by such native tribunal by virtue of the warrant 54
establishing such tribunal

6. (1) A Provincial Commussioner may, by the warrant
establishing a native court or by any subsequent warrant pre-
scribe the constitution of such court, the order of precedence
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of the members therecf, the lumits >f 1ts jurisdiction, the

method of arriving at a dec.s.on if th. members of the court

disagree, the number of members wich shall constitute a

quorum, the powers of the court to sit with assessors, and the
s mode of trial with assessors

(2) If any of the matters spécifizd 1n sub-section (1) of
this section or any other matter 1s no prescribed by the Pro-
vincial Commissioner by the warrant establishing a native
court such matter shall be regulated b native law

10 ' (3) Untd the contrary 1s prov:d, every native court
established or deemed to have beer. established under this
Ordinance shall be deemed to be law ully constituted

(4) The Provincial Commussioner shall cause a copy of
all warrants given by him under this section to be transmitted
15 to the Native Courts Officer

7. (1) A district officer or a provincial native courts
officer may suspend and a Provincia: Commussioner may dis-
miss or suspend any president o1 menber of a native court if
it appears to him that such president or member has abused

20 his powers or 1s mncapable of exercis ng such powers justly or
1s unworthy to be a member of a nat ve court or for any other
good and sufficient reason

(2) Upon such dismussal or suspension such person shall
cease to exercise any of the powers of a member of a native
25 court—

(@) 1n the case of dismissal, from the date of such dis-
mussal,

(b) 1n the case of suspension, from the date and for the
period of such suspension

30 8. All warrants, appointments and orders 1ssued or made
by a Provincial Commussioner wuader this Ordinance and
which are subsect to the approvel of the Governor shall,
whether or not such approval has bzen given, have effect from
the date thereof

35 Provided, however, that if such approval 1s refused any
such warrant, appointment, or ordsar so 1ssued or made shall
without prejudice to anything prev.ously done under 1t, cease
to have effect from the dare of such refusal,

9 A native cowit shall sit at such times and places as
40 may be necessary for the convenient and spsedy dispatch of
the business of the court

Provided, however, that the Provinc.al Commussioner may
direct that a native court shall sit a any specified time or place

PART I1—-JURISDICTION OF NATIVE COURTS

45 16. Subject 1o the provisicns of this Ordinance every
native court shall, to the extent «efincd m the wairant estab-
hshing such court, have jurisdict on cver causes and matters
m which the partes are Afiicans resident or being within the
area of the jurisdiction of the court

50 Provided that where the accused m a criminal case or a
party to a civil case 1s an Arab or a Somali 1t shall be lawful
for a native court with the cons:nt of such accused or party,
as the case may be, to exeicise urisdiction

11. Subject (o the provisions of this Ordinance, the
55 criminal jurisdict.on of a native court shall extend to the trial
of all criminal matters 1 whict any African 1s charged witg

Dismussal and
suspension: of
members of
Nanve { Ourts

Operation of
warrants, etc
1issued by a
Provincial
Commuss oner
and sub ect to
approval of the
Governor

Sittings of
native courts

Junisdiction of
native courts

Crnimunal
junsdicoon
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Civil junisdiction

Cap 100

Cap 284

Cases excluded
from ordinary
junsdiction of a
nattve court

Jurisdiction may
be conferred by
order

Governor may
exclude Africans
from jurisdiction
of native courts

Power to direct
that native court
to be constituted
wholly or

partly of
Somalbis

Laws to be
adminustered by
native court

having committed, or with being an accessory to the commus-
sion of, any offence either wholly or partly within the area of
the jurisdiction of the native court

12. (1) Subject to the provisions of this Ordinance, the
civil jurisdict:on of a native court shall extend to the trial of 3
all civil suits and matters in which the cause of action arose
or the defendant i1s ordinarily resident within the area of the
jurisdiction of the native court

Provided that any civil proceedings relating to immov-
able property shall, unless a district officer otherwise directs,
be taken in the native court within the area of the jurisdiction
of which the property 1s situate

(2) Notwithstanding anything to the contrary m any law
for the time being in force 1in the Colony no civil proceedings
n respect of—

(@) native customary marriage or inheritance, and

(h) immovable property situate within the native lands as
defined i1n the Native Lands Trust Ordinance

shall, unless a district officer otherwise directs, be commenced
by any African in any court of the Colony other than a native 20
court having jurisdiction

(3) Notwithstanding the provisions of the Partnership
Ordinance, proceedings 1n respect of partnership in which the
sum mvolved does not exceed two thousand shillings and the
parties are Africans may be commenced 1n a native court.

10

15

25

13. Subject to any express provisions to the contrary in
any law, no native court shall have jurisdiction to try—

(@) any case 1n which a person 1s charged with an offence
i consequence of which death 1s alleged to have
occurred or which 1s punishable under any law with 30
death or with imprisonment 1n excess of seven years,

(b) any case 1n connexion with marriage, other than a
marriage contracted in accordance with native law,
except where the claim 1s one for bride price or
adultery only and s founded on native law,

(c) any other case or class of cases which the Governor

may, by notice published 1n the Gazette, declare not
to be within the jurisdiction of a native court

14. The Governor may, by order published in the
Gazette, confer upon native courts generally or upon any 40
specified native court junisdiction under the provisions of any
Ordinance specified in such order subject to any restrictions
and limitations imposed by such order

15. The Governor may direct that any African or any
specified class of African shall not be subject to the jurisdiction 45
of a native court except with the consent—

(a) of such an African, or
{b) of the Provincial Commuissioner

16. Nothwithstanding any other provision of this Ords
nance the Governor may, by notice published in the Gazette, 50
direct that in any area specified in such notice any native court
therein established shall be constituted in whole or in part of
Somalis and 1n any area so specified a native court so const-
tuted shall have jurisidiction over Somalis to the same extent
as over Africans

PaRrT II1--LAwW AND PROCCDURE

17. Subject to the provisions of this Ordinance, a native
court shall administer—

(a) the native law pirevailing 1n the area of the jurisdiction

of the court so far as 1t 1s not repugnant to justice of

35

35
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morahty or inconsistent with the osrovisions of any
Order of His Majesty in Council or with any Ordi-
nance 1n force in the Colony,

(b all orders made under sections 9, {0 and 11 of the
3 Native Authority Ordmnance and 1 force m the area
of the jurisdiction of the native court,

(c) the provisions of any Dy-laws made under the African
District Councils Ordinance, 1950

{d) the provisions of any Ordinance which a native court
10 1s by such Ordinance authorized o admunster, and

(e) the provisions of any Ordmance wiuch a native court
1s by any order under section 14 of this Ordinance
empowered to admuaister

18. (1) Subject to the provisions of tus Ordinance and

15 any Ordinance providing for the pumshment of any offence

and subject to any hmitation imposed on a native court by its
warrant, a native court may, in any crumin.il case order—

(a) the imposition of a fine,
(b) the imposition of a ferm of imprisonment or detention,

20 and may make any other order (including; an order for pay-
ment of compensation or costs) which ths justice of the case
may require

Provided, however, that every orcer made shall be
reasonable having regard to the nature and circumstances of
25 the case,

(2) A native court may make any combination of the
orders mentioned 1n sub-seciion (1) of thi, section

(3) Where a native court imposes ary fine 1t may direct

that in default of payment of the fine t1e offender shall be

30 imprisoned or detained m a detention can p tor such period as
the court may think fit

Provided that, subject to the express provistons of this or
any other law, 1n no case shall any impriconment or detention
mmposed 1n default of the payment of any pecumary penalty

35 exceed the maximum period specifiel i the following
scale—
Amount of pecuniary penalty  Maximum period

Not exceeding ten shillings Fourteen days
Exceeding ten shiilings but not
40 exceeding twenty shillings Orie month

Exceeding twenty shillings but
not exceeding one hundred

shillings Three months

Exceeding one hundred shillings

45 but not exceeding four hun-
dred shillings Four months

Exceeding four hundied shillingi S1x months

(4) Any costs or compensation awa ded under this section

shall, unless such costs or compensation are ordered to be paid

50 out of any fine pursuant fo section 22 of this Ordinance, be

recovered in the same manrner as if such costs or compensation
had been awarded 1n a civil suit

19, (1) Every person arrested 1 es ecution of any powers

of a native court or reinanded n cusiody by a native court

55 shall be detained 1n any piace authorize 1 by 4 Provincial Com-
missioner as a native court lock-up

(2) Every person sentenced by a native court to a term of
immprisonment or detenuon shall be nnprisoned or detained,
as the case may be, 1n a prison or dett nf on camp establisned

wnder any Ordinance in force m the Colony

Cap 97

No 12 of 1950

Power to award
punishments

Places of
imprisonment
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20 (1) A native court may order that any fine tmposed by
1t shall be paid at such time or times or by such instalments
and either 1n kind or otherwise as 1t thinks fit, and 1n default
of payment of any such fine or any wastalment thereof when
due, the court may order that the amount of the fine or of any 5
mstalment thereof, as the case may be, shall be recovered by
levy upon and sale of any property belonging to tre offender
and that the offender shall in default of payment, be imprisoned
for such period as the court may, subject to the provisions of
sub-section (3) of section 18 of this Ordinance, impose 10

(2) A term of imprisonment which 1s imposed by a court
in default of the payment of a fine shall terminate forthwith
upon such fine being either paid or levied

(3) A term of imprisonment which 1s imposed by a court
in default of the payment of a fine shall upon payment or levy ¢
of a part of such fine, be proportionately reduced

21. When any person 1s convicted by a native court of
having stolen or having dishonestly or otherwise unlawfully
obtained any property, the native court convicting such person
may order that the property so stolen, or dishonestly or 20
wrongfully obtamed shall be restored to the person appearing
to the court to be the owner or entitled to the possession
thereof

22. Where a native court imposes a fine 1t may order
that such fine or any part thereof shall be paid by way of com- 25
pensation to any person ijured or aggrieved by the act or
omission which constituted the offence in respect of which such
fine was imposed

23. (1) A native court, 1n any civil case, shall have power
to make any of the following orders— 30

(a) an order for the payment of compensation or costs or
both, »

(b) an order for the restitution of property,
(c) an order for the specific performance of a contract, and

(d) any other order which the justice of the case may 35
require

(2) Any order for the payment of compensation or costs
under this section may direct payment thereof at such time or
times or by such instalments and in kind or otherwise as the
court thinks fit and 1n default of payment of any such com- g
pensation or costs or any wstalment thereof when due a court
may, on the application of the successful party to any crvil
case, order that the amount of such compensation or costs or
any instalment thereof, as the case may be, shall be recovered
by attachment and sale of any attachable property belonging 4
to and any salary accrued or to become due to the person
agamnst whom the order was made

(3) A native court may, on the application of the success-
ful party to any civil case, make an order requesting a sub-
ordinate court to take steps for the arrest and detention of any ¢
person who has failed to comply with an order for the payment
of compensation or costs made by such native court

(4) For the purposes of this section ““attachable property’
shall not be deemed to include—-

(a) the necessary wearing apparel, cooking utensils, bed ss
and bedding of the judgment debtor and of his wife
and children,

(b) the tools of artisans or of agriculturists,
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(c) the salary of any public officer, se vant of the East
African Railways and Harbours A\dnmunistration or
of a local authority or any person rivately employed
to the extent of—

5 (1) the whole of the salary, where tae salary does not
exceed forty shillings monthly

(1) forty shillings, where the saliry ¢xceeds forty
shullings monthly but does not exceed eigity
shillings monthly,

10 (u1) one half of any salary whuh excesds eighty
shillings monthly,

(d) any fund or allowance declated by law to be exempt
from attachment o1 sale in e\ecution of a decree

24. Any person subject to the jurisciction of a native

15 court who, 1n any proceeding before any covrt or authority

exercising judicial powers under this Ordinance without law-
ful excuse—

(o) faals, upon being ordered so to do b r the court, to pro-
duce or deliver to the court any document or other
20 thing, or

(b) refuses to answer any question askel by the court,

(c) refuses to sign any statement which the court may law-
fully require him t» sign, or

(d) mtentionally mnsults the court or ary member thereof,
25 or

(e) intentionally mterrupis the proceedings of the court
or

(f) refuses or neglects to comply with wny lawful order of
the court, or .

30 (g) wrongfully refuses to vacate or re-takes possession of
any land from any person who has obtained judgment
for the recovery of possession of .uch land, or

(h) wrongfully re-takes possession of . ny child from any
person who has obtamned the tu tody of such child
35 under an order of the court, or

(1) having the means to pay any sum by way of damages.
compensation or costs awarded .igamnst him 1efuses
or neglects, after due notice, to rrake such payment

shall be guilty of an offence and shall be liable on conviction
40 therefor to a fine of two hundred shillings »r in default of pay-
ment to imprisonment tor two months

Provided that no person otlier than an accused
person shall be bound to answer any question the
answer to which might tend to imcrimimate him and

45 nc accused person shall be boind to answer any
question the answer to which nmrght tend to incrimi-
nate him 1 respect of an offence other than that for
which he 1s be.ng tried

25. (1) A native court may in the ex:rcise of its jurisdic-
50 tion under this Ordinance-—

(@) n any ciiminal matier—
(1) 1ssue a wariant of arrest,

(11) grant bail to any person brought betore the court
i custody

55 (1) order the remand 1n custody of an accused person
pending trial or upon the adjournment of any
trial,

(b) 1n any case, 1ssuc a summons for the attendance of any
party thereto

60 (2) Any party to a cast who, bemng <ibject to the jurisdic-

tion of a native court, without reasonatle excuse, refuses or

Enforcement of
orders

Power to

Issue warrants
and summonses
and to remand
persons 1o
custody
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neglects to obey any summons issued by a native court shall
be guilty of an offence and upon conviction therefor shall be
liable to a fine of two hundred shillings or in default of pay-
ment to imprisonment for two months

26. (1) Every native court shall have power to summon 5
before 1t for the purpose of giving evidence any person subject
to the jurisdiction of the court

(2) Any person served with a summons lawfully issued
pursuant to sub-section (1) of this section who, without reason-
able excuse, fails to obey such summons may be arrested and 0
brought before the native court out of which such summons
1ssued and shall be Liable to a fine of one hundred shillings or
in default of payment to imprisonment for one month

(3) If, in any case, a native court considers that the
interests of justice require that the evidence of any person not ;5
subject to the jurisdiction of a native court should be obtained,
the native court may apply to the district officer for the
evidence of such person to be taken before a magistrate and
the distr.ct officer may, 1n a proper case, request a magistrate
to record the evidence of such person 1n the presence of the ;p
part.es to the case if any such party wishes to be present and
any such party shall have the right to question any person
whose evidence 1s being recorded as aforesaid

(4) A magstrate, upon being requested to record the
ev.dence of any person pursuant to sub-section (3) of this 25
section, shall record such evidence accordingly

(5) All evi.dence taken pursuant to sub-section (3) of this
section shall be transmuitted to the native court which requested
the recording of such evidence and shall form part of the
record of the case 30

27 (1) Any summons, warrant, order, or other process
1ssuirg out of a native court, and endorsed by a district officer
with a request for the service or execution thereof within the
jurisdiction of another court may upon payment of the pre-
scribed fee for serv.ce or execution, as the case may be and 35
subject t0 any rules made under t'us Ordinance, be served or
executed within the jurisdiction of such other court

(2) An affidavit that a summons, warrant, order, or other
process has been served or executed pursuant to the provisions
of sub-section (1) of this section, or an endorsement that 1t has 40
not or cannot be so served or executed, shall be made by the
person by whom such service or execufion was effected or
attempted

(3) The court within the jurisdiction of which any sum-
mons to a w.tness 1n a civil case 1s to be served may order that 45
such summons be not served unless the court 1s satisfied that
there has been paid or tendered such sum as the court considers
reasonable to cover the expenses of such witness 1n attending
the trial

28. Every native court shall, if called upon so to do, 59
submuit to the distr.ct comm.ss:oner a return, in such form and
containing such particulars as may be prescribed, of all cases
tr.ed 1n such court

29. (1) No advocate may appear or act for any party—
(a) before a native court, or 55

(h) before any court or authority hearing an appeal from
a naftive court



FRLIVINIE Y &y 2SS S ARES Sod | I vl N1 6L

(2) A native court may permit the iusband or wife or
guardian, or any servant, or the master (f an African), or any
person normally resident in the household, of any party to a
civil case, upon the request of any party, t> appear and act for

5 such party

(3) Nothing 1n sub-section (1) of this section shall operate
to prevent an advocate appearing in any case before the Court
of Review 1if such court grants leave to an advocate so tc do

30. The Native Courts Officer mav sit as adviser to any

10 native couit, a provincial native courts officer may s.t as advise;

to a native court within his province and a district officer may
sit as adviser to a native court w.thin his castrict

ParT IV—OFFENCES

31. Any person who exercises or attempts to exerc se any
15 yudicial powers within the area of the jurisdiction of a lawfully
constituted native court, except 1n accord ince with the provi-
sions of any Order of His Majesty in Council or of any Ordi-
nance, or who sits as a member of such court without due
authority shall be guilty of an offence and upon conviction by
20 a subordinate court of the first or second class, shall be hable
to imprisonment for twelve months or to a fine of one thousand
shillings or to both such mmprisonment ani fine

Provided, however, that nothing 1n this section shall be
deemed to prohibit any customary arbitration or settlement by
25 the tribal elders of any 1ssuz concerned wih native law 1f such
arbitration or settlement 1s conducted 1n the manner recognized
by native law

32. Any person who, being or expu:cting to become, a
member, officer or servant of a native court, accepts or obtains
30 or agrees to accept or attempts to obtai1 from any person,
for himself or for any other person, any gratification other
than lawful remuneration, as a motive or reward for doing or
forbearing to do any act as 2 member, officer or servant of such
court, or for showing or forbesaring to <how as a member,
35 officer or servant of such court, favour ur disfavour to any
person, shall be guilty of an offence and upon conviction by a
subordinate court of the first or second cluss shall be hable tc
imprisonment for two years or a fine of two thousand shillings,
or to both such imprisonment and fine

40 33. Any person who accepts or obtains, or agrees (¢
accept or attempts obtain irom any perscn for himself or for
any other person any gratification or reward whatever
whether 1n money or otherwise, for induc ng or attempting tc
induce by corrupt or illegal means or by personal infiuence

45 any native court o1 any member, officer cr servant thereof, tc
do or forbear to do any act which such court, member, officer
or servant 1s authorized to do 1n the exerci-e of lawful jurisdic-
tion or authority or to show favour or disfavour to any person
shall be guilty of an offence, and, upon conviction before a

50 subordinate court of the first or second class shall be lable to
imprisonment for twelve months or tc a f ne of two thousand
shullings, or to both such mniprisonment and fine

34. Any person who, 1n any proceec ings before a native

court gives any evidence, whether upon oath or otherwise

55 which he knows or believes to be false or does not beheve to

be true shall be guilty of an offence and :hall be liable upon

conviction by a subordinate court of the drst or second class

to imprisonment for two years or 1o a fine of two thousand
shillings or to both such mmprisonment and! fine

60 35. Any person who, with intent tc¢ defeat, obstruct or
prevent the course of just.ce in any proceedings betore a native
court, by any means prevents any persor giving evidence o1
causes any person to refrain {rom or to del 1y n giving evidence
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before a native court in such proceedings, shall be guilty of an
offence and upon conviction theiefor, shall be liable to a fine
of two hundred shillings or to imprisonment for two months

PART V—ADDITIONAL POWERS OF NATIVE COURTS

36. If any native court 1s of opinion that the justice of 5
any case so demands, the court may require any person present
at the court, whether a party or summoned as a witness 1n
such case or not, to give evidence

37. 1If in any case before a native court 1t 1s shown to the
satistaction of the court that any property which 1s in dispute 10
m the case 1s in danger of being destroyed, hidden, wasted,
damaged, alienated or otheiwise injuriously dealt with, by any
party to the case, the court may, pending final determination of
the case, 1ssue an njunction to restrain any such party from
destroying, hiding, wasting, damaging, al.enating or otherwise 18
mjuriousiy dealing with any such property

38. (1) The president of a native court or any two mem-
bers thereof may, if satisfied by information on oath that there
1s reasonable ground for belhieving that property alleged to be
stolen or wrongfully obtained 1s to be found on any premises 29
occup:ed by a person subject to the jurisdiction of a native
court, 1ssue a search warrant in the prescribed form authorizing
any person or persons theremn named to search such premises
and seize any such property and take 1t before a native court

having jurisdiction there to be dealt with according to law 26

(2) A search warrant under sub-section (1) of this section
shall be executed only between the hours of six o’clock in the
morning and six o’clock at night

(3) Any person residing m or bemg in charge of any
premuses 1n respect of wh.c1 a search warrant ras been issued 3¢
shall allow any person executing such warrant free ingress
thereto and shall afford all reasonable facilities for making a
search therein and where free ingress cannot be obtamned the
person executing the warrant may use such force as may be
necessary to enter such premises and 1 order to effect such 35
entry and search may break open any door or window

PART VI—REVISION AND TRANSFER OF PROCEEDINGS

39. (1) Every provincial native courts officer and d.strict
officer shall, within his province or district respectively, have
access at all reasonable times to any native court and to the
records thereof, and upon the application of any interested
party or upon his own motion may—

(@) revise any of the proceed.ngs of a native court, whether
civil or criminal, and may make such orders or
mmpose such sentences n relation thereto as the
native court could itself have made or imposed, so,
however, that no fine or term of imprisonment
mposed 1 any crimmal proceeding shall be
mcreased except the accused 18 first given an oppor-
tunity of being Feard

Provided that when any sentence 1s so increased
the accused shall have a right of appeal to the Pro-
vincial Commuissioner

(b) order any case to be ieheard eifher before the same
native court or some other native court of competent 55

jurisd.ction,

(c) transfer any case e ther before trial or at any stage of
the proceedings, whether before or after sentence or
judgment, to any subordinate court of the first or
second ciass or to another native court of competent 6o
jurisdiction.

40

45

50
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(2) On the rehearing of any case pursuant to an order
made under paragraph (b) o1 after transter under paragraph
(c) of sub-section (1) of this section no petsor shall be entitled,
by reason only of such rehearing, in any civil case to plead that

6 the matter has already been adjud.cated upon, or in any
criminal case to plead that he has been previously convicted or
acquitted as the case may be of the same off¢ nce

40. The defendant in any case, whether civil or criminal,
commenced or brought befoie any native ccurt may apply tc
10 a dsstrict officer for the removal of the prcceedings to some
other court, and the district officer may, for reasons which he
shall record in writing, stop the hearing or urther hearing of
the case before such native court on such ter ns as he may con-
sider just, and may direct that such case be tried by any sub-
15 ordinate court of competent jurisdiction ¢r by some other
native court of competent jurisdiction

41. When any case 1s transferred os removed from a
native court to another couri pursuant to the provisions of
paragraph (c¢) of sub-section (1) of section 39 or of section 4C

2¢ or of section 46 or of section 51 of this Ordinance, the native
court shall forward the proceedings to such other court and
thereupon that other court shall proceed to the trial or re-
hearing, as the case may be, of the case 1n t'ie same manner as
if the case had been commenced n such other court

25 PART VII—APPEALS

42. (1) Any person aggrieved by any order or decision of

a native court of first instance may, witina thirty days from

the date of such order or decision, appeal therefrom to a native

court of appeal, or, if there be no such nat ve court of appeal,
3¢ to the district officer

(2) Any person aggrieved by any order or decision of a
native court of appeal—
(@) 1n any cwvil proceeding involving 1 mmovable property
or i which the subject matter in dispute either can-
35 not be estimated 1n money or 1s of the value of not
less than one hundied shillings, or

(b} 1n any crimunal proceeding in which a fine or a fine
and compensation amounting tc not less than one
hundred shillings or a term of 1npiisonment of not

40 less than one month has been imposed,

may, within thurty days from the date of ihe determination of
such appeal, appeal therefrom to a distuc officer

(3) Notwithstanding the provisions of sub-ections (1) and

(2) of this section the Provincial Commusioner of the Coast

45 Province may order that any appeal und¢1 the aforesaid sub-

sections shall lie to a liwali or mudir to be specified in such

order mstead of to a native court of app:al or district officer
as the case may be

43. (1) Any person aggrieved by any order or decision of

5¢ @ district officer, iwali or mudir, made or given in an appeal

heard by such district officer, iwali or midn under this Ordi-

nance may, within thirty days from the cate of such order or
decision appeal therefrom to the Provincial Commnussioner

Provided that, except with the lea'e of the Provincial
5, Commissioner, no such appeal shall lie—

(@) m any civil case . which a dis rict officer, iwali or
mudir, as the case may be, his confirmed without
substantial variation the order or decision of the
native court of first mstance anl, where such a court

6/ exists, the native coutt of appez |,

(by n any civil case not mvolving inmovable property,
if the value of the subject matter in dispute when

— P
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capable of esttmation in money, 1s less than five
hundred shillings exclusive of costs,

(¢) in any criminal case m which a fine or a fine and
compensation amounting to less than three hundred
shillings or a teim of imprisonment of not less than &
three months 18 1mposed

(2) For the purposes of paragraph (a) of sub-section (1)
of this section the question as to whether or not any order or
deciston of a native court has been confirmed without sub-
stantial variation shall be decided by the Provincial Commis- /9
stoner and such decision shall be final

Submisston of 44. (1) Any party aggiieved by the decision of the Pro-
case to Court hin thirty days
of Review vincial Commissioner on any appeal may, within thirty day

of such decision, apply in writing to the Provincial Commus-
stoner for a certificate that his case be submitted to the Court 15
of Review Any such application shall be accompanied by a
fee of one hundred shillings

(2) The Provincial Commussioner shall only grant a certi-
ficate under this section it he 1s of opinion that an important
pomnt of law 1s involved 1n the case or that for any other reason 20
it 1s a proper case for submission to the Court of Review

(3) Any person aggrieved by the grant or refusal of a
certificate under this section may appeal to the Court of
Review

(4) In any case m which— 25
(@) a certsficate under this section has been refused, or
(b) such certificate has been granted and the Court of

Review has substantially varied the decision of the
Provincial Commissioner

the fee of one hundred shillings required to be deposited under 30
sub-section (1) of this section shall be refunded to the applicant
Any question as to whethet any variation 1s or 1s not a sub-
stantial variation shall be determined by the Court of Review

(5) The Provincial Commissioner may notwithstanding
that an application under sub-section (1) of this section has 35
not been made may refer any case, whether determined within
thirty days of such reference or not, to the Court of Review if
he 1s of the opimon that the order or judgment therein has
resulted or 1s likely to result in grave injustice

(6) Where a Provincial Commussioner refers any case tc 40
the Court of Review under sub-section (5) of this section he
shall prepare and forward to the Court a memorandum 1n
writing setting out the grounds upon which he considers that
the case should be reviewed

Leave to 45. Leave to appeal out of time to any court or autho- 45

appeal out rity under this Ordinance may be granted by such court or
authority upon such terms as 1t thinks fit

Powers on 46. A native court of appeal, a mudir, a liwali, a district

appeal officer, a provincial native courts officer, a Provincial Com-

missioner, and the Court of Review may. in the exercise of its 50
jurisdiction under this Ordmmance, require the assistance as
assessors of such persons as the court or other authority as
aforesaid may think fit, and may—

{(a) confirm, vary or set aside any decision or order and
make such order or impose such sentence as a native §5
court of first instance could have made or imposed,

(b) order any case to be re-heard either before the same

native court or some other native court or before a
subordinate court of competent jurisdiction

Provided that nothing in paragraph (b) of this section 6o
shall empower a native court of appeal to order a case to be
reheard by a subordinate court.
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Part VIII ~-MISCELLANEOUS

47. No proceedings 1n a native court and no summons,
warrant, process, order or decree 1ssued or made thereby shall
be varied or declared void upon appeal, revision or review

§ solely by reason of any defect in procedure or want of form
but all matters shall be decided according to substantial justice
without undue regard to techn:calities

48. (1) Every native court shall execute or cause to be
executed any decree or order of anv other court directed to
10 such native court and shall cause to be sxecuted or served
every warrant and other process 1ssued by «ny other court and
directed to such native court for executon or service and
generally shall give such assistance to any other court as may
be necessary

(2) A subordinate coutt shall take stzps as it thinks fit
to enforce any order or decision of a native court if such
order or decision 1s endorsed by the district officer within
whose district such native court has jurisdic tion with a request
that such order or decision be enforced

15

20 (3) Every court or authority exercising appellate or re-
visionary jurisdiction shall in each case crtify in writing 1ts
order and decision to the native court by which the case was
heard origmally and every such native coirt shall thereafter
take such steps as may be necessary to enforce the order and
25 decision so certified and if necessary to amend the record

accordingly

49. (1) Whenever it appears to any court that any civil

case before the court 1s a case more proparly cognizable by

a native court, the court may order that ,uch case shall be
80 removed to and tried by a native court laving jurisdiction
Upon making any such order the court may direct that all
court fees paid by any party to the case shall be refunded and
the court may make such order as to costs as 1t thinks fit.

(2) Where any case 1s so removed to a native court the
35 hearing shall be recommenced before such native court upon
payment of the prescribed fees

50. At the end of every month every district commis-
sioner shall forward to the Native Courts Officer a list, con-
taining the prescribed particulars and in th: prescribed form,

49 of all criminal cases brought before every iative court in his
district during such month

51. Every list of criminal cases forwa ded under section

50 of this Ordinance shall operate as an appeal on behalf of

every convicted person whose name 1s included therein and

45 the Native Cowurts Officer may, without learmng argument,

exercise any of the powers conferred by ection 39 of this
Ordinance

52. (1) No person shall be liable to be sued in any court

i respect of any act done or ordered by hir 1n the exercise or

50 purported exercise of any powers conferred by this Oi1dinance

if at the time of doing such act or making such order he

believed 1n good faith that he had authority to do such act or
make such order

(2) No officer or servant of a native cotrt or other person

55 required to execute any warrant or order ssued or made m

exercise of any power conferted by this Crdinance shall be

liable to be sued 1n any court 1n respect of the execution there-

of if he believed 1n good {farth that the person issuing or
making such warrant or order had acted lawfully
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53. Every proceeding pending at the date of the com-
mencement of this Ordinance shall be heard by the appropriate
and competent court or authority empowered by this Ordr-
nance to hear such a proceeding

54. The Native Courts Officer shall at all times have 5
acess to every native court and to all records thereof and may
exercise n relation to any such court the powers specified in
section 39 of this Ordinance

55. A provincial native courts officer shall have all the
powers conferred upon a district officer by this Ordinance 20
and may exercise the appellate poweis conferred upon a Pro-
vincial Commussioner 1n any case in which he 1s deputed by a
Provincial Commissioner so to do

56. (1) The Governor may make rules for the better
carrying out of this Ordinance, and 1 particular, but without 19
prejudice to the generality of the foregoing power. such rules
may provide for—-

(a) regulating the practice and procedure of native courts

(b) regulating the procedure for the arrest, remand in
custody and grant of bail to, accused persons, 20

(c) regulating the proceduie to be adopted by a magistrate
in taking, under the powers contamed in this Ordi-
nance, the evidence of a person not subject to the
jurisdiction of a native court

(d) regulating the proceduze relating to the service of sum- 25
monses, the execution of orders, warrants and decrees.

(e) prescribing the costs to be allowed in native courts
n civil and criminal cases,

(f regulating the practice and procedure m appeals from
a native court, 30

(g) prescribing the records to be kept by a native court,

(h) prescribing the fees to be chaiged 1 any native court
and on appeals from any court or authority,

() regulating the disposal and application of fines and
fees; 35

() regulating the establishment and goveinment of native
lock-ups,

(k) prescribing the forms to be used under this Ordinance
(2) Rules made under this section may be made to apply

generally to all native courts or to any specified native court 40
or courts

57. The Natuve Tribunals Ordmance 1930. 1s hereby
repealed

MEMORANDUM OF OBJECTS AND REASONS

The Native Tribunals Ordinance was enacted in 1930 and with
mimor amendments has governed the admunistration of the tribunals
since that time

Durmg the last five vears there have been considerable develop-
ments m the organmization and control of the native courts m the
Colony and, with the appomntment first of a Judicial Adviser and
subsequently in 1948 of a Native Courts Officer, 1t has been possible
to give closer attentionr and more expert guidance to the development
and progress of the African judicial system This Bill will take account
of these developments and jemedy weaknesses which this closer atten-
tion has disclosed

In the first instance 1t 18 proposed that the courts, which hitherto
have been known as Native Tribunals, shall now be renamed Native
Courts 1in accordance with the practice i other parts of the Com-
monwealth

These native courts are intended to have junsdiction mn all cases
civil and criminal 1 which Africans are the accused or parties, but
provision 3s made for the warrant of a court to confer jurisdiction
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i certain cases over persons who are not Africans within the defini-
fion contamned in the Interpretation and General Clauses Ordinance,
Cap 1

In more detail the provisions of this Bill are as follows —

Part | provides for the appomiment of a Native Courts Officer
and provinctal native courts officers who will supervise and advise the
native courts, the former on a territonial, the latter on a provincial
level Admunistrative officers may also exercise advisory functions in
addition to the other revistonary and appellate powers proposed to
be conferred upon them under other parts of th: Bill

Clause 4 provides for the establishment of a Court of Review
which 1s to have appellate jurisdiction and to consist of a chairman,
the Chief Native Commusstoner and the Natwve Courts Qificer The
chairman 1s to be appointed by the Governcr on the advice of the
Cheef Justice and 15 to be a person who has 1eld high judicial office
This will provide an appellate tribunal versed 1a native law and custom
and presided over by a chairman with judicial « xperience

The remamder of Part I will provide fcr the establishment and
control of native courts As mn the 1930 Ord nance, the method 1s to
be by warrant of the Provincial Commussioer 7These warrants will
specify the extent of his jumsdiction of the¢ native court Provision
1s made for native tribunals already existing under the present law
to become native courts under the new Ordinance (clause 5 (4)) The
principal matters with which the warrants will deal are the jurisdiction,
constitution and procedure of native courts WNarrants may be revoked
or varied by a Provincial Commussioner vith the approval of the
Governor, in certamn circumstances district ¢flicers are given authority
to suspend and Provincial Commussioners to suspend or dismiss
members of the native comiy In these and other respects the provin-
ctal native courts officer 1s to have powers simlar to those of a district
officer (clause 7)

Part II 1s concerned with the jurisdiction of native courts mn crvil
and criminal matters Provision 1s also mad: for an Arab or a Somalt
to be subject to a native <ourt provided ttat he himself consents In
criminal matters the jurisdition of native courts will extend, subject
to the other provisions of the Bill, to trials i which Africans are
charged as principals or accessories m an;/ offence committed erther
wholly or partly within the junisdiction of a native court In civil
matters the jurisdiction ot a native court will cover all suits In
which the cause of action arose or the defi ndant 1s ordinarily resident
within the area of the jurnisdiction of that court except in the case of
immovable property, where the suit shall lie, unless a district officer
otherwise directs, 1n the native court hasmg jurisdiction within the
area in which the property 1s sitvated Pioceedings relating to native
customary marriage or inheritance and to immovable property situate
withip the native lands, as defined m the Native Lands Trust Ordmance
are, unless a district ofhcer otherwise directs, to be commenced
exclustvely in the native courts, and, nctwithstanding the provisions
of the Partnership Ordinance (Cap 284, native courts are to have
powers to hear cases 1n respect of pa tnership mm which the sum
involved does not exceed two thousand shillings and the parties are
Africans Native courts are not to have urisdiction in cases in which
a person 1s charged with an offence 1n consequence of which death
is alleged to have occured, or which 1s panishable under any law with
death or with imprisonment for life, .nd cases in connexion with
marnages, other than marriages contrac ed in accordance with native
law, are also specifically excluded from the jurisdicion of native
courts, except where the claim 18 one fcr bride price or adultery only
and 15 founded on native law (Clause 13) The Governor will have
power, by order published m the Gezette, to confer upon native
courts generally, or upon any specified ative court, jurisdiction under
the provisions of any Ordinance specified in the order (clause 14),
and will be able to declare that any ca.e or class of case shall not be
within the jurisdiction of a native cour (clause 13 (¢)) The Governor
will also have power to direct that in any specified area any native
court shall be constituted in whole o1 1n part of Somalis and have
jurisdiction over Somalis to the same :xtent as over Africans (clause
16)

Part [II sets owt the law to be admmnistered by native courts
which 1s to be native law, in so far as hat law 1s not repugnant to jus-
tice or morality or mconsistent with any Order 1 Council or Ordinance
orders under the Natrve Authority Ordinance (Cap 97), the provisions
of by-laws made under the African District Councils Ordinance, 1950,
the provisions of any Ordinance whict a native court 1s by such Ordin-
ance authorized to admumster or the provisions of any Ordinance
which a native court 1s by order under claure 14 of the Bill empowered
to administer
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The remainder of Part 1II deals with the powers of a native
court to impose fines, inflict imprisonment and make orders regarding
compensation or costs enfoicement of such orders and restitution of
property

In clause 18 18 set out the maximum periods of imprisonment
m default of the payment of fines which may be imposed on the
same scale as under the Penal Code

Clause 23 sets out the powers of native courts m civil cases
regarding the award of compensation, restitution of property, specific
performance costs This clause also declares that certain essential
property or moneys shall not be subject to attachment

Other clauses in this part provide for the exercise of powers
meidental to the authority of the court, such as procedure on arrest
(clause 19} 1ssue of warrants, contempt of court (clause 24), ordermg
of remands and the issue of summonses to accused partites and
witnesses

Clause 29 continues the provision m the 1930 Ordinance that no
advocate may appear or act for any paity either before a native court
of first instance or beiore anvy court or authority hearing an appeat
from a native court An advocate may, however, with the permussion
of the court, appear before a Court of Review

Part IV deals with various offences agamst the administration
of justice such as the usurpation of judicial powers the taking of
rewards, false evidence and mnterierence with witnesses, and Part Vv
confers certamn addittonal powers regarding the issue of search war-
rants and injunctions

Part V1 deals with the i1evision and tiansfer of proceedings By
clause 39 every provincial native courts officer and district officer will
have powers of ievision either upon the application of an mnterested
party or of his own motion, and will be able to order a rehearing
or to transfer the case either to another native court or to a sub-
ordinate court as the ciicumstances may require

Part VII contains provisicns for appeal Clause 42 provides
that there shall be an appeal to a native court of appeal or, if there
be no native court of appeal, to a district officer 1n every case and
that i certain cases there shall be an appeal from a native court ot
appeal to a district officer In clause 43 provision is made for appeals
from a distirct officer, iwalt or mudir to a Provincial Commuissioner,
but certain Iimitations are imposed on such appeals, tn particular mn
cases where a district officer has upheld the findings of both the lower
courts, or of the court of first instance where no native court of appeal
exists Clause 44 1s an mmportant clause which sets out the procedure
for securng review of cases by the newly established Court of
Review It provides that any party aggrieved by the decision of the
Provincial Commissigner on appeal may within thuirty days apply in
writing to the Provincial Commussioner, on payment of the prescribed
fee, for an order submitting the case to the Court of Review, and that
m cases 1t which the Provincal Commissioner has varied the order or
judgment of a district officer liwalt or mudir and 1s of the opinion
that an important pomt of law 1s mvolved, the Provincial Commis-
sioner shall and in other cases may, make an order for review The
clause also provides that the Provincial Commussioner shall be entitled
within the same period or, 1n exceptional circumstances without any
time limit, to make such an order of his own motion and that, when
he so refers any case to the Court of Review, he shall prepare and
forwaid a memorandum n writing, setting out the grounds upon which
he considers the case should be reviewed

Clause 46 will provide for the powers which may be exercised by
any court or authonty under the Ordinance when exercising appellate
jurisdiction or when reviewing a case

Part VIII contains mmscellaneous provisions and rule-makmg
powers Clause 49 gives powers to a subordinate court to transfer a
case before 1t for trial to the appropriate native court when the sub-
ordinate court 18 of the opinion that the case 15 one between Africans
which ought to be determined by a native court

By clauses 50 and 51 the Native Courts Officer will be empowered
to exercise the revisionary powers at present conferred upon the
Attorney General regarding criminal cases submutted in monthly
ieturns by native courts

Clause 55 provides that a provincial native courts officer shall
have all the powers conferred upon a district officer and may exercise
the appellate powers conferred upon a Provincial Commussioner
any case m which he 18 deputed by a Provincial Commussioner to do
$O

It 1s not expected that any additional expenditure of public
money will be incurred if the provisions of the Bill become law

Nairobt, K K O'CONNOR,
16th January, 1951 Attorney General
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The Governor in Council has approved of the following Bill
being ntroduced mto the Legislative Council

T V N FORTESCUE,
4cting Clerk to the Legislative Council

ARRANGEMENT OF SEC IONS

SECTION SECTION
I1—Short uttle and commencement 15—Special provisions regulating to marriage
2——Interpretation 16—Payrmr ent on death of depositor
3—Establishment and management o+ the 17—Depcsits, ¢tc, not to be assigned or
Fund attac 1ed
4—Who shall become a depositor 18—Dedi ction of sums due to Government
5—Amount of deposit 19—Regm lations
6—Interest 20—Transfer of depositors accounts at
7T—Bonuses prescnt 1 Government Staff Provident
8—Gratuities Fund to the Fund
9—Information to depositors 21—Trarsfer of assets of Government Staff
10—Closing of accounts Provident Fund
11—Where account closed by death or sals 22-—Lxetaptions
factory termination of service 23—Ami ndment of secton 16 of the
i2—Resignation or dismuissal Govarnment Staff Provident Fund Ordin-
13—Transfer to pensionable office ance

14— Transfer to office other than pensionable 24—Repzal
or provident fund office in the Govern
ment or other public service

A BILL ENTITLED

AN ORDINANCE TO ESTABLISH A PROVIDENT
FUND FOR CERTAIN EMFLOYEES OF THE
STAFF OF THE GOVERNMENT AND TO PRO-
VIDE FOR CONTRIBUTIONS TO SUCH FUND BY
SUCH EMPLOYEES AND BY GOVERNMENT, AND
FOR MATTERS INCIDENTAL THERETO AND
CONNECTED THEREWITH

ENACTED by the Governor of the Colony of Kenya

with the advice and consent of the Legislative Council there-
of, as follows —

1. This Ordinance may be cited as the Provident Fund short title
Ordinance, 1951, and shall, except a« otherwise provided in 210 commence:
section 23, come nto operation on such date as the Governor
may by notice in the Gazette appoint

5 2. (1) In thns Ordimance unless the context otherwise Interpretation
requires—

“the Board” means the Board of Management appointed
under section 3 of this Ordinance,

“bonus” means the sum of moncy provisionally credited
10 to a depositor under section 7 of this Ordinance,

“deposit” means the deposit under section 5 of thus
Ordinance,

“depositor” means any person—

(a) by whom or on whose behalf deposits in the Fund are
15 made under this Ordinance or

(b)n respect of whom any ariount 1s standing to his
credit 1n the Fund,

“Fund” means the Provident Fund established under
section 3 of this Ordmnance,

20 “Government employee” means—

(@) a person who has been 1ssued with a letter of appont
ment {(other than a letter ¢f temporary appointment}
to the service of the Government,

(b) an enlisted Afirican police officer, prisons officer, tribal
25 policeman or forest guard

Provided that such a person shall be deemed not
to be a Government employee whilst he 1s serving as
a recruit,
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{c) such other person or class of persons as the Governor
may, by notice in the Gazette, direct,

“holder of a provident fund office” means a Government
employee who 1s the substantive holder of such an office,
whether or not he 1s on probation therein, 5

“other public service” means public service other than
service under the Government,

“pensionable office” has the same meanming as i the
Pensions Ordinance, 1950,

“provident fund office” means an office which has been 1o
declared by the Governor by a notification published in the
Gazette to be a provident fund office for the purposes of this
Ordinance with effect from such date as may be specified 1n
the notification, and any such notification may from time to
time be amended, added to or revoked by another notification 15
so made and published but where by virtue of any such
amendment or revocation any office ceases to be a provident
fund office, then unless such office becomes a pensionable
office under the Pensions Ordinance, 1950, so long as the sub-
stantive holder of that office continues theremn, the office shall, %0
as respects that person, continue to be a provident fund office.

“public service” means service under the Government
and such other service as the Governor may determine to be
public service for the purposes of this Ordinance,

“salary” means the substantive salary payable to a 25
depositor and does not include any other payment or allow-
ance whatsoever

(2) When 1t appears to the Government that there 1s no
satisfactory proof of the correct age of a depositor the
Governor may, upon such evidence as he thinks fit, presume 30
the age of the depositor and such presumed age shall be taken
to be the correct age of the depositor for the purposes of this
Ordinance

3. (1) There shall be established a Fund to be known as
the Provident Fund

(2) The Governor shall appoint a Board of Management 35
which shall be responsibie for the control and management of
the Fund m accordance with the provisions of this Ordinance
and of any regulations made thereunder The Accountant
General shall be chairman of the Board The procedure of the
Board may be regulated by regulations made under section 19 40
of this Ordinance

(3) The moneys paid mto the Fund shall, so far as prac-
ticable, be invested by the Accountant General on behalf ot
the Fund 1n such security or secunities yielding interest as the
Board may approve or, with the approval ot the Board, 45
deposited by hum 1n the Post Office Savings Bank

(4) The Accountant General shall keep a separaie
account for the moneys of the Fund

(5) The Board shall submut to the Member for Finance
as soon as practicable after the thirty-first day of December 50
i each year a full audited statement showing the workings of
the Fund and all clamms thereon, and containing full particu-
lars of all transactions connected with the workings of the
Fund The Accounts of the Fund shall be audited by the
Darector of Audit 35

4. (1) Every person 1n the service of the Government who
at the date of the commencement of this Ordinance was a
depositor 1n the Government Staff Provident Fund established
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under the Government Stalf Provident Fund Ordinance (now
repealed) shall, as from the date of the commencement of this
Ordinance, become a depositor

(2) Every Governnx nt employee 1wwho—

5 (a) at the date of the commencem:nt of this Ordinance 1s
not a depositor to the afori said Government Staff
Provident Fund but who 1s tt e holder of a provident
fund office shall become a dejositor as from the date
of the commencement of this Ordinance, or on com

10 pletion of twelve months’ se vice whichever 1s the
later:

(b) becomes the holder of a provident fund office on or
after the date of the commencement of this Ordi
nance, shall become a deposiior as from the date of

15 his appointmert to that office, or on completion of
twelve months’ service, whiche ver 1s the later,

(c) 1s the holder of an office declar:d subsequently to his
appomntment thereto to be a provident fund office
shall become a depositor as from the date of the

20 publication of such declaraticn, o1 on the comple-
tion of twelve months® servize, whichever is the
later,

Provided that a Government employee who—

(15 transferred from a persionable office to a
25 provident fund office or wiose office becomes a
provident fund office and who 1s permitted
under the Pensions Ordirance, 1950, to have
his service in the provident fund office taken
into accouni as pensionab e service under that
30 Ordinance, or

(1) 1s a married woman,

shall not, subject to the provisions of sec ron 15 of this Ords-
nance, become or continue to be a depos: or

(3) Every Government employee who 1s required to
35 become a depositor—-

() under paragraph (a) of sub-sectio1 (2) of this section
and whose office has been declar:d to be a provident
fund office with effect from a date prior to the date
of the commeucement of this Crdinance may elect

40 by notice 1 writing, addressed to the Accountant
General withm three months of tie date of the com-
mencement of this Ordinance,

(h) under paragraph (c) of sub-sectior (2) of this section

and whose office has been declarel to be a provident

45 fund office with eflect from a dat: prior to the date
of publication of such declaration mnay elect by notice

m writing, addressed to the Accountant General,

within three months of such dzte of publication

to become a depositor as fiom the date witt effect from which
50 hys office 1s declared to be a provident funi office, or on the
completion of twelve months® service, whichever 1s the later

' Provided that such a Government eriployee shall not
elect to become a depositor m 1espect of a ptriod when he was
a contributor to any other piovident or cor tributory pension

55 fund except with the approval of the Member for Finance
which approval may be given either genera ly or 1n any par-
ticular case

(4) Where under sub-section (3) of this 'ection a Govern-
ment employee elects and 1s permitted to be:ome a depositor

Cap T1

No 31 of 1950
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as from a date earhier than that on which he 1s required tc
become a depositor under sub-section (2) of this section then—

(@) a sum equal to the arrears which are due from bim in
respect of the deposits he would have made during
such earlier persod shall be advanced to such s
employee from the general revenue of the Colony
and deposited 1n the Fund and shall be deemed for
the purposes of this Ordinance to be a deposit, and

(h)a sum equal to the amount referred to 1 paragraph
(@) of this sub-section shall be paid out of the general 10
revenue of the Colony mnto the Fund and shall be

deemed for the purposes of this Ordinance to be a
bonus,

and the sums so paid 1n shall be deemed for the purposes of
this Ordinance to have been deposited or provisionally I5
credited as the case may be, to the deposttor’s account on the
last day of the month immediately prior to the month in which
such employee was required to become a depositor under
paragraph (e} or paragraph (¢} of sub-section (2) of this section,
as the case may be 20

(5) Where under paragiaph (@) of sub-section (4) of this
section an amount 1s advanced to a Government employee
such amount shall be recovered from his salary by such instal-
ments as the Accountant General shall direct

S. (1) Every depositor shall, so long as he remains the 25
holder of a provident tund oifice, deposit in the Fund monthly
an amount equal to one shilling and fifty cents for each twenty
shillings of his monthly salary, and such deposits shall be cal-

culated on full salary, whether the depositor 1s on full,
reduced o1 no salary 30

Provided that when a depositor 1s on reduced salary or nc
salary for a period exceeding two consecutive months, he may
elect to contribuie 1n respect of such pertod 1n excess of two
months at the rate of one shilling and fifty cents for each
twenty shillings of the salary which he actually receives 3s

(2) For the purposes of ascertaming the amount to be
deposited under sub-section (1) of this section where the
monthly salary of a depositor includes any fraction of twenty
shillings, an amount of salary less than ten shillings shall be
disregarded and an amount of salary of ten shillings or more 4
shall be regarded as twenty shilhings

(3) Depostis required to be made under this section shall
be deducted trom the salary of the depositor on each occasion
on which his salary 15 paid and shall be paid into the Fund,
and notwithstanding the actual date on which the deduction is 45
made a deposit shall be deemed for the purposes of this Ordi-
nance to be credited to the depositor’s account on the last day
of the month 1 respect of which the salary 1s due

6. (1) Interest shall be credited on deposits at a rate of

not less than three per centum per annum, to be fixed annually 50
by the Member tor Finance, and shall begin to accrue—

(2} on the balance of deposits on hand at the begmning of
each year. trom the first day of January i that year.

tlg? on the sums deposited during the period January to

December 1n each year, tfrom the first day of J uly of 55
each such year.

and, subject to the provisions of this Ordinance, such interest
shall be calculated to the thirty-first day of December 1n each
year and shall then, subject to the provisions of sub-section (2)
of this section, be added to and become part of the principal 60

and be deemed for the purposes of this Ordinance to be a
deposit.

-
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(2) Where the interest calculated to the thirty-first Decem-
ber 1n each year includes any fraction of a shiling which 15—

(a) one-quarter or less, that fraction >hall be disregarded,

(b more than one-gquarter but less than three-quarters.
5 that fraction shall be regarded «s one-half,

() three-quarters or more, that fraction shall be regarded
as a shilling,

and the amount of interest to be added to and become part of
the principal shall be determmuned accordir gly

10 7. (1) On the thirty-first December 1n 2ach year there shall

be paid in to the Fund out of the gencral revenue of the
Colony—

(@) 1n the case of a depositor who has not, prior to the first
July in such year, completed a pericd of ten years
15 continuous service under the (Goveinment a sum
equal to the aggregate of the deposits made by the
deposttor to the Fund during the yeai together with
the interest which 1s added to aud becomes part of
the principal under section 6 of it1s Ordinance;

20 (b) 1n the case of a depositor who has, prior to the first
July 1n such year, completed a pertod of ten or more
years continuous service under tte Government but
less than twenty years confinuous s¢rvice, a sum
equal to one and one half times t.1e amount payable

55 under paragraph (a) of this sub-section;

(c) 1n the case of a depositor who ha«, prior to the first
July in such year, completed a per od of twenty years
or mote continuous service under the Government, a
sum equal to twice the amount p: yable under para-
30 graph (a) of this sub-section,
and such sum shall be provisionally ereditec to the account of
such depositor

Provided that—

(1) in the event of the account of the depositor being
35 closed under section 10 of this Ordinance prior to the
thiety-first December tn any year the amount to be
paid out of the general revenues of the Colony and
provisionally credited by the Board to the account of
the depositor shall be determined by reference to the
40 aggregate of the deposits made by the depositor te
the Fund during the year up to the date of such
closure together with the interest thereon up to the

end of the month previous to such closure,

(n) where any sum payable under this section includes a
45 fraction of a shulling, the provisions of paragraphs (@)
(b) and (c) of sub-section (2) of section 6 of this Ords-

nance shall have effect

(2) In determimng whether service 1s continuous for the
purposes of this Ordinance the Governor may, either generally
50 or 1 any particular case, direct that a break in service which
" has been caused other than by voluntary re.gnation or dis-
missal for misconduct may be disregarded

. 8. It shall be lawful for the Governor to grant from the
general revenue of the Colony to each depositofon his leaving
55 the public service—

(@ any of the circumstances mentoned in para-
graphs (a), (), (d} and (f) of section 11 of this Ords-
nance, after seven years’ continuous service, or

Bonuses

Gratuities
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(b)1n any of the circumstances mentioned in paragraph
(e) of the said section 11, after fifteen years’ con-
finuous service.

a gratuity not exceeding twenty shillings or half a month’s
salary at the highest rate drawn by him during his service §
under the Government (whichever 1s the greater) in respect of
each completed year of such service prior to the date on which
he became a contributor to the Fund or, as the case may be.
to the Government Staff Provident Fund established under the
Government Staff Provident Fund Ordinance (hereby 10
repealed)

Provided that 1n the case of a depositor who was a con
tributor to the fund established under the Government Staff
Provident Fund Ordinance—

(a) the gratuity under paragraph (a) of this section may 5
be granted to the depositor on his leaving the service
m any of the circumstances mentioned 1n paragraphs
(@), (b) or (d) of the said section 11 notwithstanding
that he has not completed seven years’ service,

(b) the gratuity under paragraph () of this section may be 20
granted to the depositor on his leaving the service
after fifteen years’ continuous service notwithstand
ing that the circumstances mentioned in paragraph
(e) of the said section 11 do not apply 1n his case

9. As soon as practicable after the thirty-first day of 25
December m each year, the Board shall, if so required by the
depositor, cause him to be informed of the total amount of the

deposits credited and bonuses provisionally credited to um n
the Fund at that date

10. (1) Subject to the provisions of this Ordinance, on 30
the death of a depositor or on his ceasing to make deposits
otherwise than in accordance with the proviso to sub-section
(1) of section 5 of this Ordinance, interest up to the end of
the month previous to the date of his death or of his ceasing
to be a depositor, as the case may be, shall be credited to his 35
account, which shall then be closed

(2) Where any account s closed under this section notice
of such closure and of the amount standing to the credit of
the account shall be given—

(a) if the depositor 1s living, to the depositor, or 40

(b)f the depositor 1s dead, to such person or persons
mentioned 1 section 16 of this Ordinance as the
Board thinks fit

and, 1 either such case, to such other persons as, in the
opinion of the Board, reasonably 1equire such notice 45

11. Subject to the prowvistons of this Ordinance, if a
depositor dies while in the service ot the Government or in
other public service or leaves such service 1 any of the fol-
lowing circumstances, that 1s to say—

(@) on retirement on medical evidence to the satisfaction 50
of the Accountant General that he 1s incapable by
reason of some mfirmity of mind or body of dis-
charging -the duties of his office, such incapacity
being likely to be of such duration that the
Accountant General considers retirement reasonable, 55

(b) on the abolition of his office,

(c) on resignation after not less than ten years’ continuous
public service,
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(d) on determination of service by the Government or in
the case of other public service by the responsible
authority of that service otherwi.e than by dismissal
or on the ground of mefficiency

5 (e) on or after attaiming the age of fifiy-five years or, with
the approval of the Member for Finance fifty years,
or 1n the case of retirement from other public service
after attaining the age for retirement from that
service or such other age as the Vlember for Finance

10 may, either generally or m any particular case,
approve,

(fiin the case of a female depositor, resignation on or
with a view to marriage or cn being required tc
retire on account of marriage, s ibject to the produc-

13 tion to the Board, if reque<ted, of satisfactory
evidence of her marriage withir six months, or such
other period as the Board ma/ permut, after resig-
nation or retirement,

the amount of the deposits credited and jonuses provisionally

20 credited to the depositor in the Fund it the closing of the
account shall be paid to the depositor or to any other person
to whom by vitue of this Ordinance or otherwise payment
may lawfully be made

Provided that—

25 (0 until the 31st December, 1951, or such later date as
the Governor 1n Council may leclare, for the words
‘ fifty-five yeais or with the approval of the Member
for Finance fifty yeais” where they appear 1in para-
graph (e) of this section there shall be substituted the
30 words “forty-five years”,

() if a depositor leaves such servic: in the circumstances
set out 1 paragraph (¢} of this section, then the
amount of the bonuses which shall be paid to the
depositor under this section shall be only such

35 amount as would have been provisionally credited by
the Board to h's account if the sum paid out of the
general revenue of the Colony under section 7 of this
Ordsnance 1n respect of each year of his service had
not been increased by reason >f the depositor having

40 completed ten years or more « ontinuous service, and
any part of the bonuses not paid to the depositor
shall be refunded to and c-edited to the general
revenue of the Colony

12. () Subiect to the provisions > this Ordinance, if @ Resignanon or
45 depositor 15 dismussed, or removed fromn the public service on dismussal
the ground of efficiency, or resigns ¢r Ieaves the public ser-
vice for any reason or in any circumstances other than one
specified 1n section 11 of this Ordinance—

(@) the amount of his deposits 1n the Fund, and interest
50 thereon, shall be paid to the depositor,

{(b) all or such part (:f any) as the Board, with the approval
of the Member for Fiance riay determine generally,
or 1n any particular case, of tae bonuses provisionally
credited to the depositor may also be paid

35 (2) Any part of the bonuses not paid to the depositor
under this section, shall be refunded to and credited to the
general revenue of the Colony

13. (1) If a depositor 1s transterrc d to a pensionable office ranster to
i the public service his account shalil be closed 1n accordance pgsmnable
with the provisions of section 10 of this Ordinance and the *
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amount of the deposits credited and the bonuses provisionally
credited to the account of the depositor in the Fund at the
time of closure shall not then be paid to the depositor but
shall be dealt with 1n accordance with the provisions of this
section 3

Provided that—

{1) notwithstanding that the account 1s closed interest on
the amount of the deposits and bonuses therein shall
continue to be credifed at the rate of three per
centum per annum calculated annually to the thirty- 10
first December in each year, or, if the Member for
Finance shall so direct, at the approximate rate of
mterest earned by the Fund (as determunéd by the
Board) and such rate shall not be subject to any
minimum In the calculation of such interest the pro- 15
visions of sub-section (2) of section 6 of this Ord:-
nance shall apply and the interest so calculated shall
be added to and become part of the deposit or bonus,
as the case may be,

(1) upon the depositor leaving the public service prior tc 20
the thirty-first December 1n any year the interest on
the deposits and bonuses shall be calculated up to the
end of his last completed month in the public
service

(2) If a depositor who 15 transferred to a pensionable 25
office 1n the public service—

(a) 1s confirmed 1n such office, his service as a depositor
shall be taken into account as pensionable service for
the purposes of the Pensions Ordinance, 1950, and
he shall surrender all claim to the amount then 30
credited or provisionally credited to his account 1n
the Fund and such amount shall be paid into the
general revenue of the Colony,

{b) 1s not confirmed in such office and leaves the public
service, or 1if he dies 1n such service prior to his con- 35
firmation or non-confirmation in such office, the total
amount credited or provistonally credited to hum 1n
the Fund up to the end of the month previous to the
date of his leaving the public service or of his death,
as the case may be, shall, subject to the provisions of 40
this Ordinance, be paid out of the Fund 1n accord-
ance with the provisions of section 11 or 12 of this
Ordinance, as the case may be,

(c)1s not confirmed in such office but reverts to a provi-
dent fund office and continues 1mn the service of the 45
Government he shall resume his deposits to the Fund
with effect from the date of his reversion to such
office

Provided that if he was not transferred to other public
service he may elect to resume his deposits to the Fund with 50
effect from the date on which he was transferred to a pen-
sionable office and 1n such case the provisions of sub-sections
(4) and (5) of section 4 of this Ordinance shall apply

14. (1) Where a devositor 1s transferred to any office n
the Government which 1s neither a pensionable office nor a 55
provident fund office, the devositor shall continue to make
deposits and be subject to the provisions of this Ordinance
as if he were the holder of a provident fund office
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(2) Where a depositor 1s transferred to an office in other
public service which 1s not a pensionable cffice-—

(@) his account shall be closed mm iccordance with the
provisions of section 10 of this Crdinance, and

] (b) the amount of the deposits credired and bonuses pro-
visionally credited to the depo.itor m the Fund at
the time of closure shall not then be paid to the
depositor but shall be dealt wit1 1n accordance with
the provisions of this sub-section

10 Provided that notwithstancing that the account
1s closed. interes! on the amourt of the deposits and
bonuses theremn shall continus to be credited 1n
accordance with the provisions >f the proviso to sub-
section (1) of section 13 of thus Crdimnance,

5 (c) subject to the provisions of this Ordinance, upon the
depositor subsequently leaving the public service or
upon his death in such service, the amount of the
deposits credited and the bonuses provisionally
credited to his account in the Fund up to the end of

20 the month previous to the da.e of his leaving the
public service or of his death shall be paid out of
the Fund in accordance with the provisions of section
11 or section 12 of this Ordinance as the case may
be

25 15. (1) Where the holder of a prov-dent fund office 1s or
becomes a married woman the Member for Finance may direct
that she shall become or continue to be a depositor

(2) Where a female depositor mar-es then, whether or
not she continues to be the holder of a provident fund office,
30 ynless the Member for Finance has given any direction under
sub-section (1) of this section interest ip to the end of the
month previous to the date of her marriage shall be credited
to her account which shall then be closcd 1in accordance with
the provisions of section 10 of this Ordiiance and the amount
35 of the deposits and bonuses credited or provisionally credited
to her account 1n the Fund at the time of such closure shall
be paid out of the Fund as if the servic: of the depositor had
terminated 1n circumstances 1 which se.tion 11 of this Ordin-
ance applies

40 16. (1) Subject to the provisions of this Ordinance on
the death of a depositor in the public ser7ice—-

(a) if the amount of the deposits credited and of the
bonuses provisionally credited to him in the Fund
together with any gratuity wiuch might have been

43 granted to hum under section 3 of this Ordmance if
mstead of dying, he had left tt e public service in the
circumstances described mn paragraph (@) of section
11 of this Ordinance, does no exceed one thousand
shillings, the Board shall pas 1t to the person o1

50 persons nominated for the pu pose by the depositor
in such manner as may be prescribed, or if no such
nomination has been made to the lezal personal
representative of the deposito , or, at the discretion
of the Board, to the District Commussioner to be paid

37 by him to the person or peisons appearing to be
entitled to receive 1t,

(b) if that amount exceeds one thousand shilings the
Board shall pay 1t to the legil personal representa-
tive of the depositor

60 Provided that the Accountant Ceneral may make an
immediate payment, not exceeding three hundred shillings mn
any one case, out of the amount of the deposits credited and

Special prowvi-
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death of
depositor
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the bonuses provisionally credited to the account of the
depositor in the Fund m order to give immediate relief to the
widow or children or other dependants of the deceased if 1n
the opinion of the Accountant General such relief 1s required

(2) Any payment made by the Accountant General 5
under this section shall be valid and effectual against any
demand made upon the Government or the Board by any
other person in respect of the amount credited or provisionally
credited to the depositor

17. Subject to the provisions of this Ordinance, no /0
deposit, bonus or interest on such deposit or bonus shall be
assignable or transferable or liable to be attached, sequestered
or levied upon for, or 1n respect of any debt or claim whatso-
ever

18. Any sum or sums due to the Government by a 43
depositor may, on payment out of the Fund of any amount
then standing to the credit of his account therein. be deducted
from the amount otherwise payable

19. The Governor m Council may make regulations
generally for carrying out the provisions of this Ordinance 5y
and for prescribing anything required by this Ordinance to be
prescribed and, without prejudice to the generality of the fore-
gomng, such regulations may provide that a depositor entitled
to recerve any amount out of the Fund may elect to receive
such amount either in a lump sum or by annual payments or 25
in such other manner as may be prescribed

20. (1) With effect from the date of the commencement
of this Ordmance there shall be transferred to the Fund from
the Government Staff Provident Fund established under the
Government Staff Provident Fund Ordinance and placed— 30

(@) to the credit of every depositor who was a depositor
under the aforesaid Government Staff Provident
Fund Ordinance (now repeaicd), a sum equal to the
aggregate of his deposits in the said Government
Staff Provident Fund together with interest thereon, 3
and

(b) to the provisional credit of any such depositor, a sum
equal to the bonus credited to his account mn the
said Government Staff Provident Fund together with
mterest thereon, 40

and the sums so transferred as aforesaid shall for the pur-
poses of this Ordmance be deemed to be respectively a deposit
and a bonus, as the case may be

(2) Where the sum credited, or provisionally credited, as
the case may be, includes any fraction of a shilling which 15— 45

(1) one half or less, the fraction shall be regarded as a
half,

(1) more than one-half, that fraction shall be regarded
as a shilling

21. With effect from the date of the commencement of 50
this Ordinance—

{@) all sums which on such date are standing to the credit
of the Government Staff Provident Fund established
under the Government Staff Provident Fund Ordin-
ance (now repealed) shall be transferred to and shall 55
form part of the Fund,

(b) all mvestments made m the name of or on behalf
of the aforesaid Government Staff Provident Fund
shall for all purposes be deemed to have been made
m the name of or on behalf of the Fund
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22. The Member for Finance may exempt any person
or class of persons from alt o1 any of the provisions of this
Ordinance

23. (1) Section 16 ol the Governnient Staff Provident
3 Fund Ordinance wnow 1epeaied) 1s amend: d by substituting for
the proviso thereto the following proviso —

Provided that—

(a) such gratuity shali not exceed tie amount of salary
normally payable to the denosi or during the twelve

10 months mmmediately preceding his retirement, with
house allowance (f the devositor 1s eligible therefor),

(b) 1n the case of a depositor who became subject to the
new terms of service set out 1n Government Secre-
tariat Circular No 68 of Ist O:tober, 1948, and any

15 amendments or additions thereto—

(1) the provisions of this section shall be read as if
for the words *“not excesding twenty shillings
or one week s salary” theie were substituted the
words “not exceeding twenty shillings or half a

20 month’s salary”, and

(1) proviso (a) to this section st all not apply

(2) This section shall be deemec to have come nto
operation on the 1st of January, 1946

24, The Government Staff Prowvident Fund Ordinance
1s repealed

MEMORANDUM OF OBIECTS ANID REASONS

The basic principies of this Bill, which s closely modelled on the
High Commussion Provident Fund Act, 19 .0, are the same as those
of the existing Governmen. Staff Provident Ordinance (Cap 71) and
the only important changes ai e effected by—

(a) clause 5 which provides for the contributions by a depositor
to be at a flat ratc of Sh 1/50 or each Sh 20 of salary
mstead of at a rate of 3/40ths of his monthly salary By
obviating the presence of odd cents tlhus will considerably
simplify the accounting and will not result in the depositor
suffering any loss,

(h) clause 6 which provides a method of cailculating interest on
deposits will reduce from sixtee:r to five the number of
entries which must be made i each account during the yeas
The new systern will not be to the disadvantage of the
depositor Indeed over a long per od of years 1t 1s calculated
that he may benefit to a very small extent,

(¢) clause 7 which provides for a nev: rate at which the bonus
payable by the Government 1s t¢ be caiculated Under the
existing Ordinance the amount contributed by the Govern-
ment is constantly the same a¢ that contributed by the
depositor Under clause 7 of the Bill the 1ate will be the
same during the fiist ten years of the depositor’s service, one
and a half times the depositor’s contributions during the next
ten years and twice hus contributions for service over twenty
years,

(d) clause 8 which provides for the payment of gratuities to a
depositor 1 respect of service priot to his becoming a
depositor at twice the rate provided for hitherto and without
any upper limit on the amount payable Under section 16 of
the existing Ordmmance the Governor is enabled to grant a
graturty not exceeding twenty shillings or one week’s salary
n certam cucumstances regardless of the depositor’s length
of service and alter fifteen yea s on a simple resignation
Clause 8 will tuither amend this srovicsion so that a depositor
will only be ehgible for the graiuity if he leaves the service
mn circumstances i which he would, if he were a pensionable
officer, be eligible for a pension or gratuity A proviso has,
however, been added which ‘all preserve the rnights of
u positois under the existing provisions of section 16,

Exemptions

Amendment of
section 16 of
the Government
Staff Provident
Fund Ordinance
Cap 71

Repeal
Cap 71
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(e) clause 23 which will amend section 16 of the existing Ordinance
so as to provide that depositors who became subject to the
new terms of service recommended by the East African
Salaries Commuission will be eligible fo1 the gratuity computed
on the basis of twenty shillings or half a month’s salary
mstead of twenty shillings or one week’s salary, the clause
has necessarily to be made retrospective to the 1st January,
1946, the date from which the recommendations of the
Salaries Commussion took effect

These amendments are necessary to carry out certamn recoms-
mendations of the Salaries Commussion Instead of making fairly
numerous amendments to the text of the existing Ordinance in order
to mtroduce these changes, 1t has been thought more convenient to
repeal and replace that Ordinance

It 1s not possible to state what additional expenditure of public
moneys will be necessary to put into effect the provisions of the Bill

Nairobt, K K O'CONNOR,
15th January, 1951 Attorney General
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The Governor in Council has approved of the following Bill
being introduced into the Legislative Council

T V N FORTESCUE,
Acting Clerk to he Legislanive Council

A BILL ENTITLED
AN ORDINANCE TO AMEND THE CRIMINAL
PROCEDURE CODE
ENACTED by the Governor of the Colony of Kenya,
with the advice and consent of the Legi<lative Council there-
of as follows —

1. Ths Ordinance may be cited as the Criminal Proce-
dure Code (Amendment) Ordinance, 1951, and shall be read
and construed as one with the Criminal Frocedure Code (here-
mnafter referred to as the principal Ord nance) and shall be

5 deemed to have come into operation on the 10th day of
December, 1950

2. There shall be substituted fo sub-section (1) of
section 343 of the principal Ordmance the following sub-

section—
10 (1) When any person—

(@) has been convicted of any offence against section
61, 62, 62a or 71 of the Penal Code, or

(b) having been convicted of any ofience punishable
with imprisonment for a t:rm of three years or
upwards, 15 agamn convited of any offence
punishable with mmprisonment for a term of
three years or upwards or of an offence under
section 345 of this Code

the Court may, if it thinks fit, at the time of passing sen-
tence of imprisonment on such person, also order that he
shall be subject to police supervision as heremafter pro-
vided for a period not exceeding five years from the date
of his release from prison

15

20

Provided that if he 1s released on licence to be at
large and such licence 1s thereafter revoked or forferted
any term of imprisonment which he undergoes under the
provisions of section 69 of the Prisons Ordinance shall not
be taken mto account in reckoning the period of police
supervision

25

3. The Fiurst Schedule to the pincipal Ordinance 1s
amended by imserting, i the appropriate numerical position,
the following—

30

624 (1) Compelling another May arrest without Imprsonment for
person {o take an oath warrant seven vears

(2) Being present at and con- May arrest without Imprisonment for
senting to the admumstenng  warrant three years
of an oath

175a Chain letters
shulbngs or mprns-

onment for
months or both

warrant

MEMORANDUM OF OBJECTS AND REASONS

Under section 4 of the Criminal Procedu e Code an offence under
the Penal Code 1s triable by the Supreme Court or by the subordinate
court specified m the fifth (olumn of the F rst Schedule The Penal
Code (Amendment No 2) Ordinance, 1950, 1aserted two new sections
creating offences 1n connexion with unlawful oaths and chain letters,
and, as 1t 1s desirable that not only the Supreme Court but a sub-
ordinate court should have jurisdiction to try such offences, 1t 1s
pecessary to amend the Firet Schedule to the Criminal Procedure

Short utle
and
commencement

Repeal and
replacement of
section 343 (1)
of the principal
Ordinance

Cap 78

Amendment of
the First
Schedule to
the principal
Ordinance

Subordinate court of
the first class
Subordinate court of
the first or second
class
Mazay arrest without Fine of four thousand Subordinate court of
the first or second
SIX class "
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Code to provide for this This Bill will so provide with retrospective
effect to the aate of the commencement of the Penal Code (Amend-
ment No 2) Ordinance, 1950

The opportunity has also been taken to amend section 343 of
the principal Ordinance so as to render a person who 1s convicted
tor the fitst time of an offence agamst section 61, 62, 624 or 71 of the
Penal Code (which relate to the administration of oaths and to mem-
bership of unlawful societies) liable to police supervision upon his
release from prison after serving the sentence of imprisonment passed
on him

It 1s not expected that any additional expenditure of public
monzys will be mnvolved if the provisions of this Bill become law

Nairobi, K K O'CONNOR,
19th January, 1951 Attorney General

-»
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GOVERNMENT NoTICE No 75

The Governor in Council has approved of the following Bill
being introduced mto the Legislative Council

T V N FORTESCUE,
Acting Clerk to he Legislative Counci

ARRANGEMENT OF SEC” IONS

SECTION SFCTION
1—Short fitle and commencement 3—Savng of the Customs and Excse
2—Resolutions imposing, varying or ienew- Duites (Provisional Collection) Ordin-
Ing tax or duty to have statutory effect anc

for hmited period

A BILL ENTITLED

AN ORDINANCE TO GIVE STATUTORY EFFECT FOR
A LIMITED PERIOD TO RESOLVUTIONS IMPOSING
NEW TAXFES OR DUTIES OR TO INCREASE OR
ALTER EXISTING TAXES OR DUTIES, AND TO
MAKE PROVISION WITH RUESPECT TO PAY-
MENTS AND DEDUCTIONS MADE IN RESPECT
OF SUCH TAXES OR DUTIES DURING SUCH
LIMITED PERIOD

BE IT ENACTED by the Governor of the Colony of
Kenya, with the advice and consent of t e Lcgislative Council
thereof, as follows —

1. This Ordinance may be cited as the Provisional Col- Shgrt title
lectton of Taxes Ordinance, 1951, and <hall come 1nto Opera- fommencemen:
tion on such date as the Governor shall, by notice 1n the

Gazette, appont

5 2. (1) If the Governor in Council at any time approves Resolutions
of the moving n the Commuttee of Ways and Means of the [JR50%
Legislative Council by an ex officto Meriter of that Council of renewing tax or

a resolution providing for the impositio1 of a new tax or duty S;i{,’tiﬁyhgéﬁcx
or for the variation of any existing tax or duty or for the re- for hf;ﬂted
10 newal for a turther period of any tax or duty in force, whether peno
at the same or at a different rate and whet»er with or without
modifications, and the Governor 1n Co incil declares that it 1s
expedient in the public mterest that +uch resolution should
have statutory effect under the provisions of this Ordmance,
15 the resolution shall, for the period Iim ted by this section and
subject to the provisions of this Orcinance, have statutory
effect as if contained in an Ordinance and where the resolu-
tion provides for the renewal of a tax, all enactments which
were 1n force with reference to that ax as last imposed by
20 Ordmance shall, during the said period and subject to the pro-
visions of this Ordinance, have full forcz and effect with respect
to the tax as renewed by the resolution

Provided that—

(@) the resolution shall have statutory effect from a date
25 to be mentioned therein w'nuch date shall not be
earlier than the date upon which notice of intention
to move the resolution 1n the Commaittee of Ways and
Means of the Legislative Council 1s given by an ex
officto Member 1 the Legislative Council,

30 (b) the resolution shall cease to have statutory effect—

(1) 1f 1t 15 not moved 1n the Commmttee of Ways and
Means of the Legislatize Council within three
months after notice of intention to move 1t 1s
given, o1
35 () if 1t 15 not agreed to, with or without modifica-
tion, 1in the Commuttee ¢f Ways and Means with-
mn ten days, on which the Commttee of Ways
and Means sits, after t s so moved. and 1f a
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Saving of
the Customs
and Excise
Duties
{(Provistonal
Collection)
Ordinance
Cap 272

Bl to carry 1t mto effect 1s not read a second
time within twenty days, on which the Council
sits, after the resolution 1s agreed to by the Com-
mittee of Ways and Means

(c) the resolution shall cease to have statutory effect if the
Legislative Council 1s dissolved or prorogued, or an
Ordinance comes 1nto operation imposing the new
tax or duty or varying or renewing the tax, or the
resolution 1s rejected by the Legislative Council, or
the statutory provisions giving effect to the resolution
are rejected during the passage of the Bill containing
those provistons through the Legislative Council, and
the resolution, if modified by the Legislative Council,
shall have effect under this Ordinance as so modified,

{d) where the resolution so ceases to have statutory effect,
or the said period terminates, before an Ordinance
comes mto operation imposing the new tax or duty
or varying or renewing the tax or duty, any money
paid 1n pursuance of the resolution shall be repaid or

10

15

made good, and any deduction made 1n pursuance of 20

the resolution shall be deemed to be an unauthonzed
deduction,

(e) where the tax or duty as imposed, varied or renewed by
the resolution 1s modified, either by the Legislative

Council or by the Ordinance imposing, varying or 25

renew.ng t-e tax or duty, any money which has been
paid 1n pursuance of the resolution, which would not
have been payable under the new conditions affecting
the tax or duty shall be repaid or made good, and
any deduction made i pursuance of the resolution
shall, so far as 1t would not have been authorized
under the new conditions affecting the tax or duty,
be deemed to be an unauthorized deduction

(fy when, dunng any session, a resolution has had statu-
tory effect under this Ordinance, statutory effect shall
not be again given under t'us Ordinance 1n the same
seesion to the same resolution or to a resolution
having the same effect

(2) Subject to the provisions of sub-section (1) of this
section, the period for which a resolution shall kave statutory
force under this section shall be a period expiring at the end
of four months after the date on which the resolution 1«
expressed to take effect

(3) In this Ordmance any expression referring to the

30

35

40

renewal of a ta” or duty shall be deemed to refer also to the 45

reimposttion of a tax or duty

3. Nothing in this Ordinance shall affect the provisions
of the Customs and Excise Duties (Provisional Collection)
Ordmance, which, as regards duties of customs and excise.
shall be and remain 1n full force and effect

MEMORANDUM OF OBJECTS AND REASONS

Under the Budget procedure mn force in the Kenya Legislative
Council 1t 18 customary for the Member for Finance to make his
Budget speech upon a motion that the Council resolve itself mnto
Commuttee of Supply to consider the estimates of expenditure for the
ensung year When, in moving this motion, the Member for Finance
makes his financial statement, he not only covers the estimates of
expenditure, but also gives notice of a motion to resolve into Com-
muttee of Ways and Means, at a future date to be fixed, for the pur-
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pose of considering and authorizing any projosals there may be for
the imposition of new taxes or the increase or alleration of existing
taxes or duties, and, during the course of his « peech, he discloses what
these proposals will be There 1s, therefore, sublic disclosure at this
stage of budgetary proposals for raising revenue, and, except in the
case of customs or excise duties, there is no srovicion (such as exists
in the United Kingdom) for giving the proposals mterim statutory
effect until the Council can pronounce upcn them Lack of such
provision might encourage undesirable speculation, hoarding and other
evils Under the local budget procedure, consuleration of the estimates
of expenditure precedes consideration of new revenue proposals and
may take several weeks It 1s, accordingly, ne essary that the position
should be secured in the meanwhile by giving intenim statutory effect
to the proposals for new or allered taxation v’hich the Finance Mem-
ber has laid bare This 1s the object of the present Bill

By clause 2 of the present Bill 1t 1s provicted that if the Governoi
in Council at any time approves of the mcving in the Committee
of Ways and Means of the Legislative Ccuncil by an ex officio
Member of that Council of a resolution prov:ding for the imposttion
of a new tax or duty or for the varnation of any existing tax or
duty or for the renewal for a further period of any tax or duty in
force (whether at the same o1 at a different rate and whether with
or without modification) and the Governor in Courictl declares that 1t
18 expedient 1n the public interest that such resolution should have
statutory effect under the provisions of the CQrdinance, the resolution
shall, for the period limited by the section and subject to the provi-
sions of the Ordinance, have statutory effect as if 1t were contained
in an Ordinance

Such resolution 1s to have statutory effect from a date to be men-
tioned 1n 1t, which date 1s not to be earlier than the date upon which
notice of ntention to move the resolution in Commuittee of Ways and
Means of the Legislative Council 1s given in the Legislative Council
by an ex officco Member Thes resolution 18 to cease to have statutory
eftect 1f it 18 not moved 1t th: Commuttee of ¥ays and Means within
three months after notice of intention to move 1t 1s given, or if it 1s
not agreed to (with or without modification) in the Committee of
Ways and Means within ten days after 1t 1s moved and if a Bill to
carry 1t mnto effect 15 not read a second time v/ithin twenty days after
the resolution 1s agreed to by the Council

The maximum period for which such a resolution can have
statutory force under the Ordinance i1s four months after the date on
which the resolution 1s expressed to take effect If the resolution ceases
to have statutory effect or that period termina es before an Ordinance
comes into operation, 1mposing, varymg or re lewing the tax or duty,
any money paid i pursuance of the resolution 14 to be repaird or
made good Similarly, if the resolution 1s modified by the Counci,
any excess tax or duty paid during the mterim peilod 18 to be
refunded

It 1s not expected that any expenditure of public moneys will be
mvolved if the provisions of this Bill become la'v

Nairobi, K K O'CONNOR,
19th January, 1951 Attorney General
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