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General Notice No. 921 of 2019
LEGAL SUPPLEMENT

The undermentioned Act and Government
Notices are published in the Legal Supplement to
this number of the Government Gazette :

The Building Control (Amendment) Act 2019.
(Act No. 4 of 2019)

The Income Tax (Country-by-Country
Reporting) (Amendment) Regulations 2019.

(Government Notice No. 86 of 2019)

The Income Tax (Common Reporting Standard)
(Amendment) Regulations 2019.

(Government Notice No. 87 of 2019)

- The Central Water Authority (Water Supply for
Domestic Purposes) (Amendment) Regulations
2019.

(Government Notice No. 88 of 2019)

Prime Minister’s Office,
Port Louis.

This 4 May, 2019.

Second and Last Publication
General Notice No. 922 of 2019

THE LAND ACQUISITION ACT
(Notice given under Section 8)

Notice is hereby given that the Government
of Mauritius intends to acquire compulsorily
one portion of land, hereinafter described,
situate at Tyack in the district of Savanne for the
public purpose of constructing a cemetery and
incinerator.

DESCRIPTION

The said portion of land [PIN 1606270033] of
the extent of nineteen thousand and thirty three
square metres (19,033m?) is to be excised from a
portion of land of the extent of one hundred and
fifty three thousand three hundred and fifty eight
square metres (153,358m?) belonging to BEL

AIR AGRICULTURAL LTD, a limited company
incorporated on 02/03/2012 registered with the
Companies Division under No. C108280, with
Business Registration Number C12108280 as
evidenced by title deed transcribed in Volume
T.V 201605/0001851 and is bounded as follows:-

Towards the North East by the surplus of land
belonging to BEL AIR AGRICULTURAL LTD
on one hundred and fifty two metres and thirty
centimetres (152.30m).

Towards the South East by the surplus of land
belonging to BEL AIR AGRICULTURAL LTD
on one hundred and fifteen metres and fifteen
centimetres (115.15m).

Towards the South West by the axis ofa common
and party road 3.75m wide on a developed length
measuring one hundred and seventy metres and
thirty five centimetres (170.35m).

Towards the North West by a boundary road
3.90m wide on one hundred and nineteen metres
and five centimetres (119.05m).

The whole as morefully shown on a plan
registered at the Cadastre Unit as ACQ/75/000531
and PCR 4003/2019, drawn up by Mr. Ian
Rao Gopall, Government Land Surveyor on
14/03/2019.

The plan may be inspected by the Public at the
Archives Office of the Ministry of Housing and
Lands, Ebene Tower, Ebene during office hours.

Every interested person is required to give to
the Authorised Officer within fourteen (14) days of
the second publication of this Notice in the Gazette
a written declaration of the nature of his interest in
the land and the amount and details of his claim for
compensation.

Date: 12/04/2019

The Honourable Purmanund JHUGROO
Minister of Housing and Lands

Ebene Tower

Ebene.
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First Publication

General Notice No. 923 of 2019

MINISTRY OF SOCIAL SECURITY,
NATIONAL SOLIDARITY & ENVIRONMENT
AND SUSTAINABLE DEVELOPMENT

NOTICE FOR PUBLIC INSPECTION
OF EIA REPORT

Notice is hereby given under Section 20 of
the Environment Protection Act 2002 by the
Department of Environment, Ministry of Social
Security, National Solidarity and Environment
and Sustainable Development that an EIA of
an exempt undertaking has been submitted on
22 April 2019 under Section 28(2) of the Act for
a scheduled undertaking and that the EIA report
shall be opened for public inspection

(a) The undertaking concerns the proposed
setting up of an integrated development
project for the National Coast Guard at
Fort William by Ministry of Defence and
Rodrigues

(b) The location of the proposed project will be at
Fort William in the district of Port Louis

(c) The report may be inspected during normal
office working hours (i.e. 08.45 to 12.00 hrs
and 12.30 hrs to 16.00 hrs) at the Resource
Centre of the Department of Environment,
Ground Floor, Ken Lee Tower, Cnr. Barracks
and St. Georges Streets, Port Louis and at the

City Council of Port Louis

The report may also be inspected on the
Ministry’s website at the following address:

http://environment.govmu.org.

(d) Public comments should be submitted in
writing to the Director of Environment on
23 May 2019 at latest. The envelope should
be marked “EIA comments”, on the top left
hand corner and addressed to:

The EIA Desk

Department of Environment

Ministry of Social Security,

National Solidarity, and Environment,
and Sustainable Development

5% Floor, Ken Lee Tower

Cnr. Barracks and St. Georges Streets
Port Louis

Date: 29 April 2019

Department of Environment

Ministry of Social Security,

National Solidarity, and Environment
and Sustainable Development

First Publication

General Notice No. 924 of 2019

MINISTRY OF SOCIAL SECURITY,
NATIONAL SOLIDARITY & ENVIRONMENT
AND SUSTAINABLE DEVELOPMENT

NOTICE FOR PUBLIC INSPECTION
OF EIA REPORT

Notice is hereby given under Section 20 of
the Environment Protection Act 2002 by the
Department of Environment, Ministry of Social
Security, National Solidarity, and Environment
and Sustainable Development (Environment
and Sustainable Development Division) that an
application for an EIA Licence has been submitted
on 22 April 2019 under Section 18(1) of the Act
for a scheduled undertaking and that the EIA report
shall be opened for public inspection.

(a) The undertaking concerns the Proposed
Construction of Hotel Apartment under
the Invest Hotel Scheme comprising 104
apartments encompassing 118 bedrooms,
complete with back-up facilities within
the Grand Baie La Croisette residential
and commercial complex by Sottise
Development Ltd.

(b) The location of the proposed undertaking is
at Grand Baie in the district of Riviere du
Rempart.

(¢) The report may be inspected during normal
office working hours (i.e. 08.45 to 12.00 hrs
and 12.30 hrs to 16.00 hrs) at the Resource
Centre of the Department of Environment,
Ground Floor, Ken Lee Tower, Cnr. Barracks
and St. Georges Streets, Port Louis and at the

District Council of Riviere du Rempart.
The report may also be inspected on the
Ministry’s website at the following address:

http://environment.govmu.org.
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(d) Public comments should be submitted in
writing to the Director of Environment on
23 May 2019 at latest. The envelope should
be marked “EIA comments”, on the top left
hand corner and addressed to:

The EIA Desk
Department of Environment

Ministry of Social Security,

National Solidarity, and Environment,
and Sustainable Development

5% Floor, Ken Lee Tower

Cnr. Barracks and St. Georges Streets
Port Louis

Date: 29 April 2019

Department of Environment

Ministry of Social Security,

National Solidarity, and Environment
and Sustainable Development

General Notice No. 925 of 2019

GUIDELINES FOR TRAVEL AGENT

1. Definition

a) Travel Agent means a person who —

1. sells tickets entitling an individual to travel, or otherwise arranges for a person a right of

passage on any conveyance,

ii.  sells to, arranges for or makes available to, a person a right of passage to and hotel or other
accommodation at, one or more places (being places outside Mauritius);

iii. purchases for resale the right of passage on any conveyance;

iv. holds himself out as, or advertises that he carries on any activity referred to in paragraphs

(i), (ii) and (iii) above;

b) includes a General Sales Agent (a person who represents an airline company and is authorised
to issue travel tickets and to provide travel related services to the public);

¢) includes an online travel agent; but

d) excludes an airline company which does not sell travel tickets directly to the public.

2. Online Travel Agents
An online travel agent shall have at least —
a.  ICT facilities and equipment;
b.  apermanent and registered address;

C. an interactive website; and

d.  online payment facilities through an accredited online payment system.

3.  Except for online travel, all travel agents shall abide by the following —

A. Location

i.  atravel agent office shall preferably be situated in a business or commercial area;
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F.

ii. where the travel agent office is found within a private residence, an independent access to
the office and toilet shall be provided. The toilet shall be solely for office use.

Layout

i. awaiting area (of at least 6 m?) shall be provided with reading materials and sitting facilities
ii. a front desk;

iii. aback office area;

iv. at least one toilet; and

v. parking facilities.

Office amenities

i.  except for existing travel agents, the minimum dimension of the office shall be of 15m?;

ii. the office shall be kept clean and orderly;

iii. brochures shall be displayed in an attractive manner;

iv. the office shall be equipped with furniture including office desks, office chairs, filling
cabinets, etc; and

v. ICT facilities and equipment shall be provided.

Toilet facilities

1.  toilet paper;

ii. soap dispenser;

iii. clean towels or mechanical hand drying facilities;

iv. wash basin and mirror;

v. pedal operated sanitary bin;

vi. all pipes shall be concealed in an aesthetic manner;

vii. toilets shall be kept clean with a special attention to fittings and sanitary wares;

viii. toilets shall be maintained at all times in a state of good repair and kept free from bad smell
to the satisfaction of the Ministry of Health and Quality of Life and the Tourism Authority;

ix. toilets shall be clearly indicated, properly lit and ventilated; and

X. air outlets opening to the outside shall be provided in toilets.

Parking

i. 1 car parking space per 60m? gross floor area except in Central Business Area;

ii. aparking slot shall be 2.5 x 5.0 meters and shall be clearly demarcated,;

iii. all parking slots shall be accessible and free from obstructions at all times; and

iv. aletter of authorisation from the owner shall be submitted in case offsite parking is provided.

Paragraphs 3A, 3B (i), 3B (iii), 3B (v), 3C (i) shall not be a mandatory requirement for existing
travel agents.

Clearances/ permits/ licences/ document.

a)

The following documents shall be submitted -

i. a Building and Land Use Permit for the proposed activity is a prerequisite for the issue of a
Tourist Enterprise Licence except for online travel agents;




2186

The Mauritius Government Gazette

ii. an IATA Certificate or an agreement with an IATA registered travel agent; and
iii. a valid Certificate of Character of the Directors of the Company.

b)  Itis the responsibility of the promoter to ensure that he is in possession of all clearances/permits/
licences issued under any other enactment in relation to the tourist enterprise, (such as BLUP, Fire
and Health clearances).

Reservation system

The travel agent shall be equipped with appropriate ticket reservation system and software.
Staffing

a)  atravel agent shall have at least the following personnel —

i. amanager with at least 5 years proven experience in a managerial position in the travel or
tourism industry;

ii. one clerical staff.

b) anonline travel agent shall have a Director or employee having at least 5 years proven experience
in a travel agency;

c) the staff shall be registered with the Tourism Employees Welfare Fund and for NPS/NPF; and

d)  all staff shall be well groomed and frontline staff shall be able to speak the relevant language
suitable for the target market.

Records
A travel agent shall —

1. keep a computing record of every transaction in English or otherwise which he makes in
relation to his business;

ii. submit to the Tourism Authority a half yearly return of such records on or before 15 January
and July of each calendar year and as may be requested; and

iii  keep every record relating to his business (including destination source and number of clients
per destination) for a period of not less than 7 years for inspection upon request from
competent authorities.

Pre-contractual information

A travel agent shall ensure that, before the traveller is bound by any package, travel contract or any
corresponding offer, the travel agent shall provide the traveller with the following information —

a) the travel destination(s), itinerary and periods of stay, with dates;

b)  the means, characteristics and categories of transport (if applicable);

¢) dates and time of departure and return;

d) the duration and places of intermediate stops and transport connections;

e) the total price of the package inclusive of taxes;

f)  where accommodation is included,
i.  the check-in and check-out dates and the number of nights included;
ii. the meal plan;

g)  any other services included in the total price agreed for the package; and

h)  any additional fees, charges and other costs.
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9. Bank Guarantee

Travel agents shall have to submit a bank guarantee of at least Rs. 500,000.

Tourism Authority
Updated 04 April 2019

General Notice No. 926 of 2019 Date: 25" April 2019.
CHANGE OF NAME Y. Alimohamed (Mr)

Notice is hereby given that the Honourable
Attorney-General is pleased to authorise Abdool
Raman RUMJEN, to change his name and
surname Abdool Raman RUMJEN into those
of Abdul Rahman RAMJAN, so that, in future,
he shall bear the name and surname of Abdul
Rahman RAMJAN.

Dated this 29" day of April 2019.

K. A. Putchay (Mr)
Temporary State Counsel

General Notice No. 927 of 2019
CHANGE OF NAME

Notice is hereby given that the Honourable
Attorney-General is pleased to authorise Savitree
RUGHOOPUTH (born NUCKCHADEE) to
change her name Savitree into those of Savitree
Shandya so that in future she shall bear the
names and surname of Savitree Shandya
NUCKCHADEE.

Date: 30" April 2019.

Y. Alimohamed (Mr)
Temporary State Counsel

General Notice No. 928 of 2019

CHANGE OF NAME

Notice is hereby given that the Honourable
Attorney-General is pleased to authorise
Gowtamsing RUGHOOPUTH to change his name
Gowtamsing into those of Hans Gowtamsing so
that in future he shall bear the names and surname
of Hans Gowtamsing RUGHOOPUTH.

Temporary State Counsel

General Notice No. 929 of 2019

CHANGE OF NAME

Notice is hereby given that the Honourable
Attorney-General is pleased to authorise
Mardaymootoo CHEDUMBRUM to change
his name Mardaymootoo into those of Louis
Sylvain so that in future he shall bear the names
and surname of Louis Sylvain CHEDUMBRUM.

Date: 30" April 2019.

K. Boodhun (Mr)
State Counsel

General Notice No. 930 of 2019
CHANGE OF NAME

Notice is hereby given that the Honourable
Attorney-General is pleased to authorise
Pokhunduth THOREE to change his name
Pokhunduth into those of Pokhunduth Vickash
so that in future he shall bear the names and
surname of Pokhunduth Vickash THOREE.

Date: 30" April 2019.

S. Sohawon-Abdullatiff (Mrs)
Senior State Counsel

General Notice No. 931 of 2019

CHANGE OF NAME

Notice is hereby given that the Honourable
Attorney-General is pleased to authorise Mrs
Shirley Désirée Pricilla CASQUETTE (born
ROOPNARAIN) to change the name of her
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daughter Celima Erica into those of Favour
Elielle so that in future she shall bear the name
and surname of Favour Elielle ROOPNARAIN.

Date: 30" April 2019.

Chitra Servansing-Bhuruth (Mrs)
Senior State Counsel

General Notice No. 932 of 2019
CHANGE OF NAME

Notice is hereby given that the Honourable
Attorney-General is pleased to authorise Pershing
RUGHOOPUTH to change his name Pershing
into those of Sorens Pershing so that in future
he shall bear the names and surname of Sorens
Pershing RUGHOOPUTH.

Date: 25™ April 2019.

Y. Alimohamed (Mr)
Temporary State Counsel

General Notice No. 933 of 2019

CHANGE OF NAME

Notice is hereby given that the Honourable
Attorney-General is pleased to authorise Dimple
DHALIAH to change her name Dimple into those
of Karishma Dimple so that in future she shall
bear the names and surname of Karishma Dimple
DHALIAH.

Dated this 25" day of April 2019.

K. Davay (Ms)
State Counsel
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General Notice No. 934 of 2019

EMPLOYMENT RELATIONS TRIBUNAL

AWARD
Before: -
Shameer Janhangeer Vice-President
Vijay Kumar Mohit Member
Karen K. Veerapen (Mrs) Member
Teenah Jutton (Ms) Member
In the matters of: -
ERT/RN 114/18
Mr Hansraj ADAYA
Disputant
and
MAURITIUS PORTS AUTHORITY
Respondent
ERT/RN 115/18
Mr Amohammad A. ATCHIA
Disputant
and
MAURITIUS PORTS AUTHORITY
Respondent
ERT/RN 116/18
Mr Ashley COOPPOOSAWMY
Disputant
and

MAURITIUS PORTS AUTHORITY
Respondent
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ERT/RN 117/18

ERT/RN 118/18

ERT/RN 119/18

ERT/RN 120/18

ERT/RN 121/18

Mr Roshan KOMKOON

and

MAURITIUS PORTS AUTHORITY

Mr Yograj NURKOO

and

MAURITIUS PORTS AUTHORITY

Mr Saminaden MINIANDEE

and

MAURITIUS PORTS AUTHORITY

Mr Dian Iswar RAJKOOMAR

and

MAURITIUS PORTS AUTHORITY

Mr Shunmuga Sundaram MURUGESAN

and

MAURITIUS PORTS AUTHORITY

Disputant

Respondent

Disputant

Respondent

Disputant

Respondent

Disputant

Respondent

Disputant

Respondent

2
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The present matters have been referred to the Tribunal for arbitration by the
Commission for Conciliation and Mediation (“CCM”) pursuant to section 69 (7) of the
Employment Relations Act (the “Act”). The eight disputes have been consolidated. The
common Terms of Reference of the disputes read as follows:

Whether work performed by me on Sundays at the Port Control/Harbour Radio,
while overseeing/monitoring shipping operations/movements inside and outside
harbour as an essential communication link with the different units of the
Marine/Shipping operations falling under the responsibility of the Port Master at
the Mauritius Ports Authority, should be remunerated at the same rate (i.e. double
rate) of the different units falling under the Marine/Shipping operations falling
under the Mauritius Ports Authority or otherwise.

Both parties were assisted by Counsel. Mr R. Rault appeared for the Disputants
instructed by Mrs F. Maudarbocus-Moolna, SA. Whereas, Mrs P. Ramjeawon Varma,
Principal State Counsel, appeared for the Respondent instructed by Ms S. Angad, Principal
State Attorney. The Disputants as well as the Respondent have submitted their respective
Statements of Case in the matter.

THE DISPUTANTS’ STATEMENT OF CASE

The Disputants are posted at the Harbour Radio Unit of the Mauritius Ports Authority
(“MPA”) and are all members of the Mauritius Ports Authority Maritime and Other Staff
Union (“MPA MAOSU”), which is a registered trade union recognised by the MPA. In 2010, a
Human Resource Development (“HRD”) Plan prepared by KPMG was implemented at the
MPA and introduced a new shift system and shift allowance was now payable in lieu and
stead of overtime. Prior to this report, work on a Sunday was remunerated at double rate.

It is averred that the Consultant recommended that all employees working on the
first two Sundays will be remunerated at a single hourly rate and at the double hourly rate
for the third Sunday. The HRD Report 2010 states that it was agreed with the Maritime
Transport and Port Employees Union (“MTPEU”) that shift employees engaged in Shipping
operations would be paid at double rate as from the first Sunday. However, this
recommendation only applied to Pilots, Skippers and Tug Services. The Disputants’ trade
union made representations to the Respondent for Harbour Radio Operators for shift

3
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allowance to be paid on the same basis as Pilots, Skippers and Tug Services as they also form
part of Shipping operations and the HRD Report 2010 did not give any reason for their
exclusion. The Respondent informed that the matter will be considered by the next
Consultant whose report would be effective January 2016.

The Disputants’, through their trade union, submitted written representations to the
Respondent and the Consultant and had a meeting with the latter. The report was published
in April 2017 and maintained the same rate of Sunday Allowance as per the HRD Report
2010. It makes no mention of the representation nor why Radio Operators should not be
paid at double rate as from the first Sunday.

The Disputants aver that the Harbour Radio Unit is a major component of
Marine/Shipping operations as they monitor ships of less than 100 tons; surveillance is
made by way of the Vessel Traffic System; they are at all times visually in contact with ships;
they act as liaison between Pilot/Skipper/Tug whenever a ship is in difficulty; they guide
ships for navigation in cases of obstruction and no visibility; they monitor all ships that
anchor at the outer harbour; and their Unit is the first command and control centre in cases
of incident within the Port. There is no valid reason why they are being discriminated
against and should be remunerated at double rate as from the first Sunday’s work same as
other employees involved in Shipping operations. The Disputants’ aver that they are entitled
to be paid shift allowance at double rate as from the first Sunday.

THE RESPONDENT’S AMENDED STATEMENT OF CASE IN REPLY

The Respondent has raised a two-fold Preliminary Objection in its amended
Statement of Case in Reply.

On the merits, the Respondent has notably averred that the HRD Report 2010
introduced a new shift system whereby Sunday was reckoned as a normal working day and
recommended the payment of a shift allowance and an allowance for working on Sunday. It
is admitted that prior to the report, work on Sunday was remunerated at double rate. The
HRD Report 2010 recommended payment of Sunday allowance to different categories of
employees working on shift and the rationale for payment of Sunday allowance to Pilots and
employees on the field had been worked out by the HRD Consultants based on an
assessment of the duties and risks associated with the specific port activity after
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consultation with the two trade unions on the matter. The Respondent takes note that the
Disputants’ trade union made representations to the Consultant. The mode of payment for
Sunday allowance in the HRD Report 2010 was maintained in the HRD Report 2016.

The Respondent denies that ships of less than 100 tons are monitored by the
Harbour Radio Unit without need for a Pilot; takes note that surveillance is made by way of
the Vessel Traffic System; takes note that the Harbour Radio Unit is at all times visually in
contact with ships; takes note that radio operators act as liaison when ships are in difficulty;
avers that in cases of restricted visibility, it is the Captain who is fully responsible for the
conduct of the vessel; takes note that radio operators monitor all ships anchored in the
outer harbour; and avers that the Harbour Radio Unit acts as a control centre in case of any
maritime incident occurring within the port waters and communicates the message to
concerned parties for action.

The Respondent avers that the Harbour Radio Unit is a communication link in Marine
operations and Shipping activities do not encompass its activities; the nature, complexity
and risks associated with each unit operating within the whole Marine/Shipping business
are different and distinct from each other; the staff of the Harbour Radio Unit operate in a
control room as opposed to other employees of Marine operations (Pilots, Skippers, Senior
Technicians, Tug Services and Seaman); the staff of the Harbour Control Unit work in a
secure environment and are not exposed to bad weather conditions and other physical
elements of Marine activities; the staff of the Harbour Control Unit are not involved in any
physical intervention; and a collective agreement incorporating terms and conditions,
including payment of Sunday allowance, has been signed by the Respondent and the
MTPEU, which represents the interests of the majority of employees of the MPA.

THE DISPUTANTS’ STATEMENT OF REPLY

The Disputants have notably averred that their union made specific representations
that they be remunerated at double rate for every Sunday. The Consultants had discussions
with the MTPEU, which does not represent the Disputants’ interests. The HRD Report 2010
does not specify why the Harbour Radio Unit has been discriminated against referring to
paragraphs 6.5 to 6.5.3 of the Report. The aforesaid paragraphs of the report spell out the
duties of the Harbour Radio Unit. It is also averred that the Respondents did not call upon
the MPA MAOSU, which represents Pilots, Skippers, Marine Engineers, Controller-Marine
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Engineering, Officers — Harbour Radio and Technicians — Harbour Radio, to sign any
collective agreement and the MTPEU is not the sole bargaining agent.

THE EVIDENCE OF WITNESSES

Mr Prithviraj Gungaram, Skipper, was called to depose by Counsel for the Disputant.
Mr Gungaram is the Secretary of the MPA MAOSU which is recognised and represents the
categories of Pilots, Skippers, Marine Engineers and Harbour Radio Officers. The Disputants
are members of his union. He produced a letter dated 20 December 2017 (Document A)
from the MPA confirming his union’s representation. He also produced an extract of the
HRD Report 2010 (Document B) on ‘Shift system and allowance’. He also referred to notes of
minutes between his union and the MPA dated 18 April 2013 (produced as Document D)
whereby there was an issue with regard to overtime and Sunday allowances, to which the
Director Human Resources stated he would look into the grievances through the Port
Master. There has been no development following this meeting.

Mr Gungaram stated that the Disputants from the Harbour Radio Unit have not been
benefitting from the double allowance rate on the first two Sundays. An extract of the HRD
Report 2010 titled ‘Shift Allowance’ was produced (Document C). There has been no
explanation why the Harbour Radio Unit is not benefitting from double rate as from the first
Sunday as other employees of the Marine Section. He produced a letter dated 28 February
2018 (Document E) from his union addressed to the Director General of the MPA as well as
a letter dated 13 September 2017 from the MPA (Document F) referring to item 4 ‘Payment
for work performed on Sundays’ of same. The Harbour Radio Unit forms part of Shipping and
Marine operations being the communication link in Shipping operations.

Mr Gungaram also stated that there was no consultation with the MPA MAOSU on
the issue of Sunday allowance prior to the HRD Report 2010, whereas consultations were
held for the HRD Report 2016. He produced a letter dated 21 March 2018 (Document G) as
well as a memorandum submitted to the Consultant in relation to the Harbour Radio Unit
(Document H). He referred to item 6.5 of the HRD Report 2016 whereby the Harbour Radio
Unit is described as the nerve centre of communications in case of incident or accident in
the port area. When ships come to port, the Unit is the first line of communication and
conveys the message to the Pilot. The Pilot then gives orders for tugs to come out and an
operation is carried out to get the ship into the harbour. This operation cannot exclude the
Harbour Radio Unit.
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Mr Gungaram produced an extract of the HRD Report 2016 (Document J) and
another extract of the same report titled ‘Shift Allowance’ (Document K). Single rate
payment is in fact at a rate of 1.5 because it is a Sunday. It was never mentioned that due to
risk factors Sunday allowance is being paid separately. The reason given was that Sunday is
to be considered a normal working day. He also produced Circular Note No. 15 of 2012 from
the MPA (Document L) regarding salary review in 2013. Representations have constantly
been made for the payment of the allowance from the first Sunday at double rate for the
Harbour Radio Unit by his union since the HRD Report 2010. In 2013, management told
them that the condition will be reviewed in the next HRD Report, but in 2013 there was only
a salary review. They were then told that this will be reviewed in the HRD Report 2016 but
to no avail. The dispute was reported to the CCM and he produced a copy of the Report of
the Dispute Form (Document M).

Mr Gungaram was questioned by Counsel for the Respondent. He notably stated
that the Disputants signed the option form for the HRD Report 2010 but were told by
management that any grievance will be looked upon after signing the option form, but he
could not produce the correspondence from management on this issue. There was no
formal committee set up after the HRD Report 2010 to look into grievances. Between 2010
and 2013, the issue of Sunday allowance was raised with management; however, there is
nothing in writing to this effect. The issue of Sunday allowance is not mentioned in the
notes of minutes dated 18 April 2013 (Document D) but was among the anomalies present
at the time. As regards paragraph 4 of the aforesaid notes of minutes, the issue of Sunday
allowance as from the first Sunday is not in relation to Harbour Unit Officers.

Mr Gungaram also stated that there is nothing in written to show that the issue was
raised between 2013 to 2016 but they were told by management that all pending issues will
be looked upon in the next HRD Report in 2016. The Consultant maintained the
recommendation of double payment as from the third Sunday for the Disputants despite
representations made by his union. He agreed that the posts of Pilots, Tugs and Skippers
and that of the Harbour Unit have different functions. Pilots, Tugs and Skippers need to be
physically on board, whereas the officers of the Harbour Unit are posted in the Control
Room at the MPA and are not physically exposed to adverse climatic conditions nor are they
involved in any physical intervention. He agreed that the only time the issue of the payment
of the Sunday allowance was taken was in the context of the HRD Report 2016 with
representations being made to the Consultant.
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Mr Gungaram, under re-examination, stated that the notes of minutes dated 18 April
2013 were taken by management. He also produced an email dated 29 November 2010
(Document N) between the union and the former Director of Human Resources at the MPA
whereby the union was advised on the consequences of not signing the option form.

Mr Hansraj Adaya, Harbour Radio Technician, deposed on behalf of the Disputants.
He agreed that he signed the option form for the HRD Report 2010 on the union’s advice,
who also told them that any grievance will be looked into after signing. Telephonists and
Messengers at the MPA also benefit from double rate as from the first Sunday. Mr Adaya
explained that when a ship arrives, they receive information from the ship and pass it on to
the Pilot, who will go out and take the ship in. Once on board, the Pilot reports to the
Harbour Radio Unit and also reports when the vessel is alongside and fastened. They also
have to inform the Pilot when there is another ship leaving the port and another
approaching. The categories of Skippers and Pilots should be paid risk allowance instead of
the double allowance as from the first Sunday. There is no valid reason for Radio Operators
to be discriminated and not be remunerated as from the first Sunday at double rate as other
employees in Shipping operations.

In response to questions by Counsel for the Respondent, Mr Adaya notably stated
that he could not confirm where in the HRD Report 2010 it is mentioned that ‘... it was
agreed with the MTPEU that shift employees who were engaged in shipping operations
would be paid at double rate...” as averred in his Statement of Case. The recommendation in
the HRD Report 2010 was accepted by all the Disputants, who also signed the option form.
He produced a copy of the option forms of each of the Disputants (Document O, O, to Oy).
Sunday allowance as from the third Sunday was not accepted by the Disputants. It took
them so long to report the matter as management said that they will look into the matter in
2016 referring to the notes of minutes dated 18 April 2013 — which he agreed did not
mention the issue of Sunday allowance in relation to the Harbour Unit. A copy of their
representations (Document H) was also sent to the MPA. The Disputants have not signed
the option form to be governed by the HRD Report 2016. He agreed that the activities of the
officers in the Harbour Unit are different from the activities of the Pilots, Skippers and those
in Tug Services. Officers in his unit are not involved in any physical intervention. They are
being discriminated as they are part of Shipping operations and should not be excluded.

Upon questions put by the Tribunal, Mr Adaya stated that their dispute arose
because they are not being paid twice as from the first Sunday and this after the HRD Report
in 2010. As from December 2010 or January 2011. The dispute falls within their terms and
conditions of service.
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Mrs Prameshwaree Gungaram, Human Resource Manager, was called to depose on
behalf of the Respondent. She stated that the HRD at the MPA is done every five years and
looks at salary review, term and conditions, shift systems and payment of allowances
amongst others. The Term of Reference of the Consultants for the 2010 HRD Report
included carrying out a proper job evaluation for each position and grade, reviewing terms
and conditions of service, proposing consolidated terms and conditions of service for
employees, reviewing existing hours of work and shift systems. A copy of the aforesaid
Terms of Reference was produced (Document P). The Consultants obtained information
from employees and management and consulted with the union; an extract of the HRD
Report 2010 was produced to this effect (Document Q). In relation to workers of the
Harbour Radio Unit, the HRD Report 2010 provided for payment of Sunday Allowance as
from the third Sunday, whereas Skippers, Pilots and Tug Services benefit from payment of
Sunday Allowance at double rate as from the first Sunday; an extract of the aforesaid HRD
Report 2010 was produced to this effect (Document R). The general rule, as per the report,
for employees who work on Sundays is that they are paid single rate first and double rate as
from the third Sunday; the relevant extract of the HRD Report was produced (Document S).
She is not aware of any representations made by the Disputants in relation to the HRD
Report 2016.

Mrs Gungaram also stated that all the Disputants signed the option form for the HRD
Report 2010 and have so benefitted from the new salaries and conditions attached,
including the payment of Sunday Allowance. There was no protest from the Disputants at
the time of signing the option form in relation to the issue of Sunday Allowance. The HRD
Report 2010 was published in November 2010 and its effective date was 1 January 2011.
The HRD Report 2016 was produced by BDO and a copy of its Terms of Reference was
produced (Document T). The recommendations of Sunday Allowance in the HRD Report
2016 remained the same as in the 2010 report. The MPA accepted the recommendations of
the HRD Report 2016, same was implemented and there was no reason to depart from the
recommendations. A copy of the Collective Agreement dated 24 May 2018 signed between
the Respondent and the MTPEU was produced (Document U). The HRD Report 2016 has
maintained the mode of payment of Sunday Allowance.

Mrs Gungaram was questioned by Counsel for the Disputants. She notably stated
that two unions are recognised at the MPA, i.e. the MPA MAOSU and MTPEU. The unions
were invited to make their representations directly to the Consultant. There is no specific
explanation in the HRD Report as to why the Harbour Radio Officers have not benefitted
from the same Sunday Allowance as Skippers and other employees of the maritime section.
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Their duties are different and they do not directly form part of the Shipping movements.
The Harbour Radio Unit acts as a communication link between ships entering the harbour
and the Pilots; however, they are not on the tugs as are Pilots, Skippers and Tug Services.
There are risks associated and they are not exposed to bad weather. They also operate
during cyclonic weather.

Mrs Gungaram also stated that prior to the HRD Report 2010, Sunday was
remunerated as a public holiday at double rate. Telephonists, who work on a roster system,
are paid double rate for their Sundays worked as are Messengers. The risk factor is one of
the elements why the workers of the Marine section are being paid double rate as from the
first Sunday. They are also paid a Shift Allowance. She does not agree that there is no reason
to discriminate the Harbour Radio Unit from the other categories of workers of the Marine
section. The Consultant recommended the mode of payment and the MOSU adhered to the
the HRD Report 2016 in toto. It is not mentioned in the report that the Consultants have
taken on board the representations of the Disputants and made their recommendations.

Mrs Gungaram, under re-examination, stated that Telephonists and Office
Attendants work on roster and not on the shift system. There is no discrimination between
the Disputants and the Pilots, Tug Services, etc. as the Consultants are normally called upon
to make a proper job evaluation of each and every position and come up with their
recommendation.

Mr Louis Gervais Charles Benoit Barbeau, Port Master, was also called to depose on
behalf of the Respondent. He stated that the Harbour Radio Unit is one of the four units
within the Marine Department. Pilots, Skippers and Tug Services form part of the Marine
Unit of the Marine Department and are more on the operational side. The Harbour Radio
Unit are the start of the link and the end of the link and their work is to see that the works
are executed within the time frame that has been set. They liaise with all departments and
inform the Pilot when the ship is ready to come in. The Officers of the Harbour Radio Unit
are not involved in physical intervention at all. The Consultant has based its
recommendations on the nature of the work of the group.

Mr Barbeau, upon questions from Counsel for the Disputants, notably stated that if
there was no one to operate the Harbour Radio Unit, the Pilots have all the facilities of the
Harbour Radio in the Capitainerie Building. The Pilots replace the Radio Operators when the
latter are not available. The Harbour Radio Unit does have an essential part of the whole of
the Marine operations.
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THE RESPONDENT’S PRELIMINARY OBJECTIONS

The Respondent has in its Amended Statement of Case in Reply raised two
preliminary objections as follows:

1 The point in dispute does not tantamount to a labour dispute as defined in
section 2 of the Employment Relations Act since it arose as far back as in
2010.

2. Respondent moves that the present dispute be set aside in as much as the

granting of an award in terms of the Terms of Reference of the labour
dispute before the Tribunal will be inconsistent with section 14 (a) of the
Ports Act and thus, be contrary to section 72 (5) of the Employment
Relations Act.

State Counsel for the Respondent first submitted on the second aspect of the
preliminary objection raised. She referred to section 6 (1) (a) of the Ports Act wherein the
Board of the MPA is vested in the administration of its affairs. At section 14 of the Ports Act,
the pay of the employees is one of the issues that rests with the Board. As per the prayers of
the Disputants, at paragraphs 17 and 18 of their Statement of Case, they are asking the
Tribunal to decide on an issue which relates to the pay of the worker. If the Tribunal were to
so grant the prayer, it would be acting in breach of section 72 (5) of the Act. Moreover, the
Disputants have conceded that the dispute relates to terms and conditions of employment.
Counsel also relied on the ruling of the Tribunal in the case of M. Daby and Open University
of Mauritius (ERT/RN/ 37/2017) in support of her submissions.

In relation to the first aspect of the preliminary objection, State Counsel for the
Respondent submitted that the present dispute does not amount to a labour dispute within
the meaning of sec<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>