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CGOVERNMENT NOTICE NO. 87

PUBLIC FINANCE MANAGEMENT ACT
{No.4 0or 2022

4091
containing
(No. 35A)

PUBLIC FINANCE MANAGEMENT (CASH MANAGEMENT} REGULATIONS.

2023

in EXERCISE of the powers conferred by section 115 of the Public Finance
Management Act, 2022, [ SiMPLFX CHITAYOLA, Minister of Finance and Economic A ffairs,

make the following Reguiations—
. Thesc Regulations may be cited us the Public Finance Management
i Cash Management) Reguiations, 2023
2—(1) A controlling officer shall prepare and submit to the Secretary to
the Treasury annual revenue and expenditure cash flow plans together withe -
() annual work plans:
(#) anpual procurcment plans: and
i) approved budget ceilings.
(2} A controlling officer shall submit the docaments under subreguation
i1)thar—
fer} are consistent wath the budger ceilings and the approved
estimates at the epst centre, programme, project and vote Jevels:

(&1 are realistic and consisient with the approved work plap and
procurement plan;

L) are broken down, for cach month;

(i} are submined within the time linits sot in the budgel calendar;

(e} are i the tormat as preseribed by the Seceetany to the Freasury.
from time 10 time;

(f} are doly signed by ehe controlling otficer;

(2} are not front-loaded: and

i) separate ptemally tunded activioes from externally fundsd
activities,

3—1} The Sceretuiy o the Treasury shali consolidate and prepae

annual cash flow matrix which shall be used to detemine the funding of

Government operalions.

i2) For purposes of pronateg the conselidated annual cash fAow matrix,
the Seorstary to the Tressury shall alse roecive infoanation Sram vhe—

L) cepartment of the Accountant Generai:
151 Malawt Reveiue Authority; and

iy Reserve Bank of Malowi.
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4.—(1) Upon preparation anc consobidaton of the annual cash {low
matrix. the Secretary to the Treasury shall constitete a committee for cash
management 10—

() receive and review reports and recommendations or the cash
flow matrix.

(#1} provide advice and recomnmendations on appropriate measures
for effective cash manazement and expenditure controls;

(e} propose necessary changes and modifications to the budge!
based on prevailing ecomomic fundumentals, maciocconomic shaocks.
and revenue nerformance; and

{d) provide advice on projections and foreeasts which aifect budget
performance based on past expeiicnce.
(2) A commitice constituted under subreguiation 11 shall comprise
(a) the Secretary 1o the Treasury, who shall be the chairperson:

{&) two representatives from the department of the Accountan:
General;

(¢} a representarive from the division responsible for budget:

(d} a represertative from the division responsible for debt and aid
management:

et a representative from the division responsible for cconomic
affairs;

{(f} a representative from the division responsible for economic
planning and development:

(g) a representarive from the division responsible for pensions and
financial sector;

(/1) a representative from the division responsible for public
financial management sysiems;

{) a representative from the division responsibic for revenue policy;

(/) three representatives from the Reserve Bank of Mulawi;

(k) a representative from the National Locul Government Finasee
Committes; and

(/) two representatives {rom the Malawi Revenne Anthority,

(33 In carrying out the review and assessinent ol the conselidaled annual
cash flow matrix. the committee <hzll determine appropriate cash flow

ta} total uppropriated expenditure:

() 10tal projecied revenues:

(¢) total budget deficit:

{d) availability of external financial resources;
{e} past budget performance;
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() gencral economic outlook: and
-(g) such other factors as would affect budget assumptions.
{(4) The committee shall determine the projected annual financing

requirements and timeframes for funding according to the available financial
resources.

5—{1) Upon determination of the annual financing requirements and  Preparation of
timeframes by the committee, the Secretary to the Treasury shall preparc the debt issuance
annual debt issuance calendar setting out— ey

{&) the type of debt instrument;
(b} proposed dates of auction; and
(¢) indicative amounts under each type of debt instrument.

(2) The Secretary to the Treasury. in liaison with Reserve Bank of

Malawi. shatl, on quarterly basis, prepare a debt issuance calendar stating the
amounts required in that quarter.

A.—(1) The Reserve Bank of Malawi shall publish the debt issuance Publivation of
calendar for purposes of informing the financial markets and members of the debt issuance «
public, calendar

(_2] The publication in subreguiation (1) shall, among other things,
contain—

() reference number;

{b) value date;

(¢} redemption date;

() tenor;

t¢) currency and total amount floated:

(/) source of application form:

{g) minimum amount acceptable per bid;

{h) number of bids allowable per investor per nor:

(/) maximum amount allowed for non-competitive bids, where
applicable;

(/) date of submitting applications for roll over instructions;

(k) method for submitting the applications:

(/) date and time of closing tender appiications:

{m) penalties for breach of settlement on value date:

{(») coupon rates; and

(o) call back clauses, where applicable.
% The Secretary to the Treasury shall, on quarterly basis, review the Review of

deht issuance calendar and make such adjustments as he or she may deem du’:’l e en
: calenaar
necessary. N
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9_(1) The Secretary to the Treasury shall carry our continuous cash
flow analysis on a quarterly, monthly. weekly and daily basis.

{2} In carrying out the continuous cash flow analysis, the Secretury 1o the
Treasurv shall—
(a) carty out consultations with key stakehoiders on shott-term cash
requirements and short-term borrowing requirements; and
{(b) update cash flow forecast matrix bv adding projected future
outflows, prospective principal and intercst repayments and projected
inflows Lo be received.
{3) The cash {low analysis shall be used to wform the decisions on
adjustments to the annual cash tlow matrix lor the proper impiementation of
the budget, :

Made this 27th day of October, 2023,
S, CHITHY LA
{FILE N, PEMS: 274} Minister of Finance and Economic Affairs

GOVERNMENT NOTICE NO, 58

PUBLIC-PRIVATE PARTNERSHIP ACT
(N©O, 23 OF 2022}
PUBLIC-PRIVATE PARTNERSHIP REGULATIONS. 2023
ARRANGEMENT OF REGULATIONS
REGLLATION

PART |- PRELIMINARY
I, Ciaton
Interpretation

s

PART [[_—PROJECT IDENTIFICATION AND PrioriTY LIST
3. Project 1dentification
4. Priority List and Compendium

PART HHI—TRANSACTION ADVISURS

5. Rules of engaging Transaction Advisors
PART IV —FEASIBILITY STUDY
6. Comprehensive Feasibility Study
7. Fiscal afTordability assessment
8. Approval of Feasibility Siudy

ParT V._FRASIBILITY STLDY
9. Project Comunittee
10, Evaiuation Cominitiee
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REGULATION

PART VI.—PROCUREMENT PROCESS PRE-QUALIFICATION PHASE { PHASE
ONE)

11. Phase one: Pre-qualification phase

12. Expression of Interest or Request for Pre-qualification documents

13. Contents of EOL or pre-qualification documents

14. Application for pre-qualification by a Consortium

15. Pre-qualification meeting

16. Evaluation of EOL or pre-qualification application

17. Notification of pre-qualification

18, Verification of bidder’s informalion and confidentiality of

qualification information

PART VIl PROCUREMENT PROCESS: REQUEST FOR PROPOSAL PHASE
{PHASE TWO)

19. Preparation of Tender Documents

20, lssuance of Tender Documents

21, Pre-Bid Meetings and amendment of Tender Documents

23, Submission of Bid by a Consortium

23. Technical proposal evaluation

24, Technical proposal evaluation report

15, Notification of results of technical proposal evaluation

26. Financial proposal opening and evaluation

27. Financial proposal evaluation report

2% Selection of the Preferred Bidder

29 Verification of Bid information

30. Negotiations and selection of Successful Bidder

31. Procedure regarding equal Bids

32, Commercial and Financial Close

PaRT VIII—SINGLE PIASE PROCUREMENT PROCESS
13 Use of single phase procurement process

PART IX—COMPETITIVE DIALOGUE
34, Procedute w conduct Competitive Dialogue

PART X-—UNSOLICITED BIDS (USB)
35. Regquirements of a valid Unsolicited Bid
36, Contents of Unsolicited Bid
37. Provisional acceptance of valid Unsolicited Bid
38 Treatment of more than one Unsolicited Bids for same ot similar
project
39, USB processing fee
40, USB bond
41. USB project development agreement
42. USB-Feasibility Study
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REGULATION
43. Registration of USB in the Compendium
44. Right to determine contents of Tender Documents
45. Selection of Private Party for Unsolicited Bid

PART X1--DIRECT NEGOTIATIONS
46. Procedure to conduct Direct Negotiations
PART XI1—GOVERNMENT'S EQUITY PARTICIPATION JN SPECIAL PURPOSE
VEHICLE
47. Equity participation by the Government
PART XTII—PPP CONTRACT MANAGEMENT

48.  Contract Manager

49, Responsibility of the Contract Manager

50. Appointment and role of Independent Expert

51. Contract Managemeni Plan

PART IX—RESUBMISSION OF EXPIRED PPP PROJECTS
52, Procedure for expired projects

Part XV_—DISCLOSURE OF INFORMATION
53,  Disclosure framework

ParT XVI—FCCL MANAGEMENT
54 PPP Fiscal Risk Commities
53, Functions of PPP Fiscal Risk Committee
56, Data gathering
537. FCCL report
58, Amendments
59 Annual FCCL ceilings
60. FCCL Framework

PART XVII—PPP PROJECT FINANCING FUND
61.  Fund and iis functions
62. Fund accounts
63 Audit of the Fund*
64. Officer administering the Fund
65. Secretariat of the Fund
66. Fund manual

In EXERCISE of the powers conferred by section 97 of the Public-Private Partnership
Act 2022, 1, SIMPELEX CHITHYOLA, Minister of Finance and Economic Affairs, on the advice
of the Commission, make the following Regulations—

Ciuanon

PART [-—PRELIMINARY

|. These Regulations may be cited as the Public-Private Partnership
Regulations. 2023.
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2. In these Regulations, unless the context otherwise requires— R
“Rid" means proposal document or documents including inter alia

technical proposals and financial proposals submitied by any person in

response o a procurement request for a proposed PPP arrangement;

“Bid Bond” means any written legal undertaking including, inter
alia bid securing declaration, bank guarantees, surety bonds. cheques on
which a bank is primarily liable, cash deposits, promissery notes. and
bills of exchange made by a bidder 1o PPPC or the Contracting Autherity
guaranteeing compensation 1o the € oniracting Authority if the bidder
fails to sign a PPP Contract if awarded:

~Commercial Close” means the date on which the PPP Contract is
signed between the Contracting Authority and the Special Purpose
Vehicle or the Private Party:

“Compendium’™ means the compendium prepared and published by
the Commission in accordance with section 41(3) of the Acl;

“Competitive Dialogue” means the dialogue entered into by the
Evaluation Committee with the Pre-Qualitied Bidders during the two-
phase procurement process to discuss solutions for the desired outcome
of the proposed PPP arrangement:

“Consortium” means an association or joint venture of two or moie
entities;

“Contract Manager” means a nodal officer appointed by the
Contracting Authority responsible for implementation of the Coniract
Management Plan of a PPP Arrangement;

“Contract Management Plan” means the plan developed by the
Contract Manager in accordance with Tegulation 53:

~Confract Management Team™ means 4 teari of multi-disciplinary
experts, inter alia including thosc having expertise in technical, legal,
financial, administration or knowledge management aspects, led by the
Contract Manager:

“Due Date” means the date and time for subrmssion of Bids in
accordance with the REP document;

SEOL means the Expression of Interest document prepared by the
Commission in conjunctior. with the Contracting Authority which imvites
Prospective Bidders 1o submit relevant documentation 10 submit their
interest in a proposed PPP arrangement;

“Evaluation Committce” means the commitiee constituted in
accordance with section 49 of the Act and regulation 10;

~FCCL" means fiscal commitments and contingent liabilities:

~FCCL Framework™ means the fiscal commitments and contingent
liahilities framework for PPP projects prepared and published by the
Commission from time to time in accordance with regulation 60:
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“Financial Close” means the date on which ail  the
conditions precedents 1o the financing agreements for 2 PPP project are
fulfilled:

“Fund” means PPP Project Financing Fund established by the
Minister in accordance with section 90 of the Act:

“Fund Manual” means the manual prepared and published by the
Commission from time to time in accordance with regulation 66;

“Funding Agreement” means an agreement entered into between the
Commission and the cligible entity receiving an allocation from the
Fund;

“Independent Expert” means' the independent advisor or a firm or
Consortium engaged in accordance with the provisions of the PPP
Contract in relation to the performance of works, or services pertaining
to the PPP arrangement;

“Letter of Award” means an official notification to the Successful
Bidder containing the information specified in regulation 30(12):

“PPP Fiscal Risk Commuittee™ means the committee constituted in
accordance with regulation 53:

“PFF Manual™ means the governance and operational manual of
PPP project financing fund as published by the Commission:

“Pre-bid Meeting” means 2 meeung the Project Committee may
schedule upon releasing an RFP and designed tw give bidders the chance
o request or obtain clanifications regarding the proposed PPP
arrangement;

“Pre-Feasibility Study” means the preliminary feasibiiity analysis
report undertaken for determining the suitability of 4 proposed project for
implementation as a PPP arrangement:

“Preferred Bidder™ means the Pre-Qualified Bidder or the
Prospective Bidder. as the case may be, whose Bid has been adjudged by
the Tender Committee Jo be the best offer in accordance with the
evaluation criteria set out in the RFP, and with whom the Comnission. in
conjunction with the Contracting Authority. may hold negotiatons in
accordance with the provisions of the RFP:

“Pre-Qualified Bidder™: means a Prospective Bidder who has been
pre-qualified to participate in the Request for Proposal phase for a
project;

“Priority List” means a list of projects with a high likelihood of
success, that are considered most likety 1o artract private sector interest
prepared by the Commission in accordance with regulation 4;
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“Procurement Process™ means the process for selection of a Private
Party for a proposed PPP arrangement commencing on the date of
issuance of the EOT, RFPQ or RFP, as the case may be, and expiring on
the date of Financial Close or such other date as may be determined by
the Commission;

“Project Commiittec™ means the committee constituted in
accordance with regulation 9;

“Prospective Bidder” means any entity or consortium of entities that
submits a response to the EOQIL RFPQ or RFP, as the case may be:

“Pre-Feasibility Study (PFS)" means the preliminary feasibility
analysis report undertaken for determining the suitability of a proposed
project for implementation as a PPP arrangement;

“PSAT” means the PPP project screening and analytics tool
developed by the World Bank:

“Reserve Bidder” means the second ranked Pre-Qualilied Bidder or
the Prospective Bidder whose evaluated bid is the second best offer
pursuant to the technical and {inancial proposal evaluation and who also
meets all the terms and conditions of the Tender Documents:

“RFP™ means the Request for Proposal documents prepared by the
Commission in conjunction with the Contracting Authority which aims
to select a Private Party from shortlisted Pre-Qualified Bidders or the
Prospective Bidders through Procurement Process for a proposed PPP
arrangement;

“RFPQ™ means the Request for Pre-Qualification document
prepared by the Commission in conjunction with the Contraciing
Authority which invites Prospective Bidders to submit relevant
documentation that aims 1o pre-qualify Prospective Bidders for a
proposed PPP arcangement:

“SET” mceans the sirategic filter ol for carly screening of projocts
Lo determine their potential suitability for PPP procurement;

“Suceesstul Bidder” means a Bidder to whom a Letter of Award is
issued:

“Tender Documents™ means documents prepared by the
Commission or the refevant Contracting Authority in accordance with
section 48 of the Act, including inter alia the RFP. draft PPP Contract and
1ts schedules, for the selection of a Private Party for implementation of a
PPP arrangement;
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“Transaction Advisor™ means any independent third party
consultant or advisor engaged to provide advisory services on maiters
related to PPP arrangements:

“VFM" means Value For Money, a process used by the government
as a decision making tool in the context of public investment threugh a
comparison of implementing a project using PPP arrangement against an
allernative public procurement method: and

“Viability Gap Funding™ means a payment 1o a PPP arrangement
whether by way of loan. grant, equity or other financial instrument to
promote the financial capability of a PPP arrangement,

PART II—PROJECT IDENTIFICATION AND PRIORITY LIST

Project 3—1) Without prejudice to the provisions of section 39 (2) of the Act,

Identificaon  jn assessing the suitability of any proposed project as a PPP arrangement, the
Ministry responsible for economic planning, in consultation with the
Commission. shall for purposes of determining suitability ensure that the
proposed PPP arrangement—

(a) shall not permanently transfer ownership of the project assets or
service to the Private Party;

(b} is a long-term contract between the Contracting Authority and a
Private Party for the development or significant upgrade or renovation
and management of a public asset or senvice, in which the Private *
Party—

(i) bears the significant risk and management respansibility
throughout the life of the PPP contract;

(i1) provides a significant portion of the finance at its own risk;
and

{1if) remuncration is significantly linked to performance of the
assel or service. 5o as to align the interests of the parties 1o the PPP
contract; and

{c} shall not have a capital cost. excluding land cost, less than the
amount as determined and notified by the Comimission from time to tme.

(2) Subregulation (1) {¢) shall not apply 10 prosec:s me.zred o ooerations
and mamtenance of public assets.

(3) The Ministry responsible for economic plinting shall evaiuate the
projects, in consultation with the Commussion, on various qualitative
parameters including, inter alia, strategic suitshilin. technical, economic,
financial, legal. environmental, climate change resilience, using SFT or any
other tool or methodology. for early screening of projects to determine their
suitability to be procured as a PPT arrangement.
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4. (1) The Commission: shall prepare a Priority List from the approved
projects published in the Gazette in accordance with section 38(5) and 40(1)
of the Act. respectively in coordination with the respective Contracting
Authorities and the Commission may use the PSAT or any other ool or
methodology to screen the projects to determine their suitability to be
included in the Priority List,

(2) The Commission shall, from ume to time, update the Priority List.

(3) The Commission shall publish the Priority List, along with basic

information of the respective projects, on its website and other websites of

Government as it may deem fit,

(4} The Commission shall conduct comprehensive feasibility study for
each project in the Priority List to determine viability of respective projects in
conjunction with the Contracting Auvthorities,

(3) The Commission shall publish a Compendium of viable PPP
arrangements in accordance with section 41(3} of the Act.

PART HL_TRANSACTION ADVISORS

S.—{1) The Commission either on its own or in consultation with the
Contracting Authority, may engage local or foreign Transaction Advisors or
consultant for provision of consultancy or advisory services related to any or
all aspects of preparation and procurement of a PPP arrangement, including
inter ala—

(a) preparation of feasibility studies:

(h) due diligence activities;

{c) preparation of Tender Documents:

(e} structuring the Procurement Process: and

{¢) munaging such other technical. legal or financial matter as the
Contracting Authority may require in relation to a PPP arrangement.

(2} Prior to undertaking the process of engagement of the Transaction
Advisor or the consultant the Commussion or the Contracting Authority in
consultation with each other. shall preparc a procurement plan for consultancy
or advisany services which shall deal with the following—

() detailed and clear terms of reference of the consultancy services;

{k) duration of the consultancy services:

{¢) milestones and schedule of tasks to be completed as part of the
consullancy services;

(d) skills, expertise, knowledge and qualifications required;

(e} estimated budget for the consultancy services;

(f) procurement schedule; and

(g) any other matter the Commission or the Contracting Authority
deemms necessary.

Priority List
and

Compendium

Rules of
crngaging
Transaction
Advisors
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(3) The Commission or the Contracting Authority, in consultation with
each other may, depending on the size, scale and complexity of a proposed
PPP arrangement, engage one single Transaction Advisor or separai¢
Transaction Advisors to carry out the feasibility study or any part thereof, to
prepare the Tender Documents and provide any other services necessary for
the Procurement Process up 1o Financial Close of a PPP arrangement.

(4) The services of the Transaction Advisor shall be procured through a
competitive public tender process in accordance with the provisions of the
Public Procurement and Disposal of Public Assets Act.

PART IV—FEASIBILITY STUDY

6.—(1) The Commission either on ils own or in consultation with the
Contracting Authority, through the Project Committee, shall conduct a
feasibility study of the proposed PPP arrangement in accordance with section
42 of the Act.

(2) The Commission or the Contracting Authority may appoint a
Transaction Advisor to carry out the comprehensive Feasibility Study.

(3) In addition to the matters provided in section 42 of the Act, the
feasibility study shall address technical solution option analysis for the

‘proposed project, project due diligence covering legal. economic,

environmental, social and climate change resilience dimensions, project
structuring, risk assessment and allocation, financial analysis, value for money
and FCCL and fiscal affordability assessment and shall include a term sheet

and project procurement plan. )

{4) The Commission shail, using the PSAT or any other tool or
methodology, review the feasibility study of the proposed project to assess its
suitability, completeness and fiscal affordability.

7 __{1) The Commission shall submit the feasibility study along with its
fiscal affordability assessment to the PPP Fiscal Risk Committec for its
Teview.

(2) The PPP Fiscal Risk Committee shall prepare the FCCL report in
accordance with regulation 57 and submit it to the Commission.

(3) The PPP Fiscal Risk Comrutiee shall provide clear recommendations
on the fiscal affordabiliey of the propeszd preject including confirming
availability of the funding towards the fscal commimmen:s and contingent
liabilities which may arise from the proposed projact in its FCCL report.

8 (1) Based on iis appraisal of the feasibility study including fiscal
affordability assessment by the PPP Fiscal Risk Committee, the Commission
shall formulate its recommendations on the suitability of the project for
implementation as a PPP arrangement and shall submit these to the Minister,
along with the FCCL report prepared by the PPP Fiscal Risk Committee.

(2) The Minister shall examine the feasibility study, the conclusions of
the review by the Commission and the findings of the PPP Fiseal Risk
Committee within fourteen days from submission by the Commission, and
shall, in writing—
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(¢} approve the feasibility study with or without any amendments.

(b) return the feasibility study to the Commission for
reconsideration and re-submission for approval: or

() reject the feasibility study.

(3) The Commission shall, promptly, notify the Contracting Authority of
the Minister’s decision.

{4) If. at any time after the Minister has approved a feasibility study for
a project, and subscquently any assumption in the feasibility study is
materially revised in respect of fiscal affordability and VEM, the Commission
shall. in coordination with the Contracting Authority. immediately—

(¢) provide the Minister with details of the intended revision
including a statement regarding the purpose and impact of the intended
revision on the fiscal affordability, VFM and risk transfer cvaluation
condained in the feasibility study; and

(b) ensure that a revised feasibility study is submitted to the PPP
Fiscal Risk Committee and the Minister for its review and consideration
in accordance with these Regulations.

PART V—PPP COMMITTEES

9.—<1) Following publication of a proposed PPP arrangement i the
Ga=eite in accordance with section 40(1) of the Act, the Commission shall
form a specialized committee for each PPP arrangement, to be called the
Project Commitiee,

(2} The Project Committee shall assist the Commission or the
Contracting Authority with the following—

{@) procurement of Transaction Advisor(s):

{h) preparation of the feasibility swdy for the proposed PPP
arrangement, in accordance with the provisions of the Act, these
Regulations, and any PPP Guidelines;

{¢) making recommendations on issues concerning land acquisition,
atility relocation, environmental clearances, climate change mitigation
and resilience. resettlement and rehabilitation, social safeguards, fiscal
affordability, government support and other related matters pertaining (o
the preposed PPP arrangement;

(d1 prescribing and recommending technical and output
specifications pertaining to the proposed PPP arrangement,

(e} submission of the feasibility study to the Commission. for its
review and fusther recommendaticn thereon to the Minister for final
decision;

(f) review and appraise uasoiicited bids;

(g} updating the financials and fiscal affordability sections of the
feasibility study to provide for cffluxion of time or reflecting changes
based on the Procurement Process:

General

primusplas

Project
Committee
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(h) preparation of the project implementation schedule tor the
proposed PPP arrangement including an outline of the Procuremecnt
Process through to Commercial Close and Financial Close, an outline of
the construction schedule and target operation date, and any phasing that

is planned for project extensions or ongoing development;

(i) preparation of the procurement documents including but not
limited to the EOL RFPQ, RFP and the Tender Documents;

(/) preparation of the advertisement or procurement notice;

(k) managing EOI or RFPQ process including. inter alia, receiving
and registering applications for pre-qualification and issuing
clarifications 1o the Prospective Bidders:

(/) managing RFP process including, inter alia, conducting Pre-bid
meetings, issuing clarifications’' to the Pre-Qualificd Bidders or the
Prospective Bidders, conducting Competitive Dialogue process where
applicable, selection of the Preferred Bidder and making
recommendations regarding the Suceessful Bidder to the Commission for
its review and final decision on award of the proposed PPP arrangement.
in conjunction with the Contracting Authority:

(m) managing the procurement process in the case of Unsolicited
Bids;

{(n) managing the post-award activities related to Commetcial Close
and Financial Close: and

(0} undertaking any responsibilities assigned to it by the
Commission, in coordinution with the Contracting Authority.
(3) The Project Committee shall consist of—

(a) a chairperson of the Project Committee, thereinafter referred to
as “'chairperson”) fo be nominated by the Commission:

(h) twa senior representatives of the Contracting Authority:
(¢} two senior representatives of the Commission;

(d) two senior representatives of the Ministry of Justice; and
{¢) two seniot reprcsentulivcs of the Ministry of Finance.

(4) The Project Commitice may also include, as need arises persons W ith

specialisation in the following areas—

(a) sector expertise velated to the proposed PPP arrangement:
{F) public-private partnerships:

(¢) enginecring and construetion.

() financial analysis. apd tunding!

v} taw, tn particular procurement jaw and practices:

(71 public relauons. communication. and marketing;

|g) project managemsnt. and

(h) environment. climate change and social safeguards.
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(5} Any person with a personal or fiduciary interest in a proposed PPP i
arrangement, shall not be eligible to be a member of the Project Committee ]
and where a person nominated as a member of the Project Committee has an
interest in the arrangement, such person shall, immediately, declare any such
interest in the proposed PPP arrangement to the Commission and recuse
himself or herself, accordingly.

(6) The conduct of business and affairs of the Project Committee shall be
as follows.—
(a) the Project Committee meetings shatl be convenced by the
chairperson; and it shall meet at such place in Malawi and n such manner
as the chairperson may determine;

(b) the Project Committee shall hold at least one mesting in every
month and as and when necessary, for the purposes of carrying out its
functions as prescribed by the Act, these Regulations and any PPP
Guidelines;

{c) notice of a meeting of the Project Committee shall be given in
writing Lo each member of the Project Committee and to any other person
who may be entitled to participate in the meeting at least threc days
before the day of the meeting. provided that if the urgency of any
particular matter does not permit the issuance of such notice. a special
meeting may be called with a shorter notice;

(d) the chairperson may, at his discretion or within scven days of a
written request by at least half of the members of the comimittee a,
convene an extracrdinary meeting:

{¢) meetings shall be presided over by the chaitperson or in his
absence by a member of the Project Commitice nominated by the
chairperson;

(/) the Project Committee may invite any person or expert to attend
any of its meetings and to participate in its deliberations, but such person
<hall not have a vote in any decision of the Project Committee and any
such person with a personal or fiduciary interest in a proposed PPP
arrangement, shail declarc the same to the chairperson and shall not be
eligible 1o attend Lhe meetings of the Project Committee;

(¢} a simple majority of the members of the Project Committee shall
form a quorum at a meeting of the committee;

{h} questions amsmg at any meeting of the Project Comumitice shall
be decided by a simple majority of the votes and in the case of an equality
of votes, the chairperson or his nomince shall have a second or casting
vote,

(/) the Project Committee shall cause to be recorded and kept
minutes of all proceedings of its meetings and the minutes shall be signed
by the chairperson pursuant to the confirmation of the minutes by
members of the Project Committee atiending the meeting: and

(/Y except as otherwise expressly provided by these Regulations, the
Projeci Committee may prescribe its own procedure for the conduct of its
business.
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10.-—(1) The Commission, in conjunction with the Contracting
Authority, shall empane! an Evaluation Committec.

(2) The Evaluation Commitiee  herein  created  shall be
responsible for—

(a) scrutiny and evaluation of documents submitied by Prospective
Bidders in response to EOT or RFPQ:

{b) recommending a shortlist of Pre-Qualified Bidders:

(¢) scrutiny and Evaluation of Bid and making recommendations
regarding the Preferred Bidder and the Successful Bidder; and

(d) preparing evaluation reports.

(3) The Commission, in conjunct'ion with the Contracting Authority. shall
appoint the following persons (o the Fvaluation Committec—

(@} at least Directos rank official. as the chairperson.

(b} a procurgment officer of the Commission as a member
secretary]

(¢) a qualified lawyer working for the Commission or the
Contracting Authority as a member;

(d) an official knowledgeable in field of finance as a member;

{e) representatives, not exceeding three, of the Commission as
members:

(/) representatives, not exceeding three. of the Contracting Authority
as members,

(g) officials. not exceeding three. possessing refevant expertise,
knowledge and skills with respect to the proposed project. as may be
required duting pre-qualification process and RFP process, respectively.
as pon-voting members; and

() representatives of the Transaction Advisor as advisors, who shall
be non-voting members,

(4 Any person with a personal or fiduciary interest in a proposed PPT
arrangement or the Prospective Bidder or Pre-Qualified Bidder, shall not be
eligible to be 4 mamber of lic Lvaluation Couites and if nominated a3 9
member of the Evaluation CORUMILIEE. duch persvn shall immediasely declare
any such interest fo the Commisston and recuse himself or herselt.

(5) The Evaluation Committee shall preserve the confidentiality of an
EOI, RFPQ or RFP evaluation process and shall not be influenced or directed
by any person regarding the evaluation of an EOI RFPQ or RFP. except in
accordance with the Act and these Regulations.

(6) The Commission may prescribe the procedure for the conduct of the
business of the Evaluation Commitiee.
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PART VI—PROCUREMENT PROCESS:
PRE-QUALIFICATION PHASE (PHASE ONE)

11.—(1) The Commission or the Contracting Authority in consuliation
with the Commission, pursuant to approval of the feasibility study, shall
formally start the Procurement Process through issuance of an advertisement
along with EOl or RFPQ Document on the websites of the Commissien and
the Contracting Authority, and by any other means as the Commission may
determine, inviting Prospective Bidders to express their interest to bid for the

proposed PPP arrangement,

(2) The advertisement referred to in subreguiation (1) shall be published

in at least two newspapers of national circulation.

(3} The EOI or RFPQ Documents referred to in subregulation (i) shall,

at the minimum, contain the information as provided under regulation 13.

12, Preparation of EOI or RFPQ Documents—

{a) the Project Commitiee, with the support of the Transaction
Advisor, shall prepare the EOl or RFPQ documents along with notice or

advertisement inviting the applications for pre-qualification; and

¢h) the Project Committee shall ensure that—

(i) the EOI or RFPQ documents contain sufficient information
to allow Prospective Bidders to form a view on whether they have
sufficient capabilities and to identify potential partrers for the

proposed PPP arrangement: and

(i1) the information requested from the Prospective Bidders is
such that the Evaluation Committee can evaluate the applications

for pre-qualification without any subjectivity.

13, The EOI or RFPQ shall. inter alia, contain the following

information—

{a) a brief description of the proposed PPP arrangement, its

objectives and the project structure:
(b) the type of contract and its duration;
(¢) estimated project cost;

(N conditions of eligihility for pre-quahification. number of
members comprising a Consortium allowed and information sought for

pre-qualification;

{e) description of parameters and methodology for evaluating

applications;

(/3 format thal shall be adopted by the Prospective Bidders to submit

their respective applications;
(g) schedule of EOL or RFPQ proceedings:

(k) the conditions and criteria for disqualification of applications
such as conflict of interest, national security and other relevant

considerations;
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(1) contact details for further information; and
(/) stipulated timoe and place for submitting applications.
Application 14.—(1) A Prospective Bidder wishing to bid for the implementation of
frpres a PPP Arrangement may apply for the pre-qualification phase as a single
ES";'ﬁ‘a'IU“ bidder or in the form of a Consortium,

Consortium

f'les
Gualilivaion
meeting

Evaluation of
EO or pre-
qualification
applicanon

(2} In the event of the submisston of response to an EOl or RFPQ by a
Consortinm, the lead member and a legal representative of the Consortium
thereol shall be identified to represent them in the pre-qualification
procedures, and no member of the Consortium may apply for pre-
qualification through participation in another Consortium or as a single
bidder.

(3) In the process of evaluating the submitted responses to an ROl or
RFPQ by a Consortium. the qualifications and the capabilitics of each
member of the Consortium shall be examined. and whether or not all of them
satisfy the criteria and the requirements of the qualification as stipulated in the
provisions of the EOI or RFPQ.

{4} The scrutiny of the responses to an EOI or RFPQ shall be based on
the role of each member of the Consoriium. in accordance with the scope of

. work to be performed by each.

(5) The information required from members of the Consortium to
demonstrate their qualifications shall be specified in the EOl or RFPQ.

(6} Afler submission of the response to an EOI or RFPQ by a |
Consortium. no change in the lead member of the Consortium ghafl he -
allewed, however, in case a Prospective Bidder has submitted its response to
the EOI or RFP() before the deadline for submission of the application, such
Prospective Bidder may be allowed to change the composition of the
Consortium before the deadline for submitting the response to the EOL or

RFPQ.

{7) The Commission, through Project Committee and in coordination
with the C'ontracting Authority, may hold a pre-gqualification meeting with the
Prospective Bidders to explain the objectives and description of the proposed
PPP project, brief description of the Procurement Process, conditions of the
ECI or RFPQ and other matters related thereto,

13.( 1) The Prospective Bidders imay request any claritication about the
proposed PFP drrangement or the Procurcmeni Process during the pre-
qualification meeting or seek clarification from the Commission in writmg on
or betore the deadline stipulated in the EOQI or RFPQ.

(2) The Project Committee shall respond to the queries raised by the
Prospective Bidders and upload the same on is own website as well as the
Contracting.

16.—(1} The responses to the EOL or RFPQ shall be cvaluated by the

Evaluation Committee, on the basis of objectivity, equity, and fairmness, using
the qualifying criteria and conditions included in the FOI or RFPQ.



- —

4109

——

27th October, 2023

(2) The Prospective Bidders shall be assessed on the basis of their
respective aggregate experience in accordance with the qualifying criteria as
specified in the EOI or RFPQ.

(3) The Prospective Bidders with aggregate experience equal to of
bevond the pre-specified minimum threshold based on the evaluation of the
EOT or RFPQ shall be eligible for submission of Bids as Pre-Qualified
Bidders.

(4) Where, pursuant to the cvaluation process, the number of Pre-
Qualified Bidders is two or less than two, the Commission may, pursuant io
the review of the evaluation repoit and considering the market dynamics——

(a) proceed with the next phase of the Procurement Process, being
the request for proposal phase;

(b) repeat the process of pre-qualification of Prospective Bidders for
the proposed PPP arrangement with a frosh circulation of an EOL or
RFPQ; and

(c) keep bidders who have qualified as Pre-Qualified Bidders during
the repeat process of pre-qualification of Prospective Bidders and such
Pre-Qualified Bidders may not be required 1o submit responses to the
EOI or RFPQ again, provided, the eligibility and evaluation criteria for
pre-qualification shall remain the same or below the thresholds as it was
during the earlier pre-qua]iﬁcatiou process the repeat pre-qualification
process shall contain the information regarding retained Pre-Qualified
Bidders during the earlier pre-qualification process.

(5) In case there is only one Prospective Bidder who has passed the pre-
qualification phase, the provisions of section 52 of the Act shall apply.

{6) The Evaluation Committee shall submit their report on evaluation of
all applications received for the pre-qualification and shall recommend the
short-list of Pre-Qualified Bidders 10 the Commission for its review and
approval.

(7) Where the Commission or the Contracting Authority disagrees with
the recommendation of the Evaluation Committee, the Commission of the
Contracting Authority shall refer the matter t0 the Evaluation Committee for
re-consideration and shall specify the ground on which it disagrees with the
[ceommenyation of the Eualuation Committee, but the Commission OF the
Contracting Authority <hatl not have the authority 10 overlum or vary the

recommendation of the Evaluation Commitiee.

') The Evaluation Commitice shall consider the objections of the
Commission or the Contracting Authority and shall, subject 10 the evaluation
criteria applied in relation to the pre-qualification, review its decision and may
address the objections of the Commission or the Contracting Authority.

9y The Es aluation Commitiee gnall resubmit the pre-qualiﬁcation
evaluation repert to the Commission o the Contracting Authority.

(10) Upon 1 <atisfaction the Commission or the Contracting Authority
shall proceed with nexr phase of the Procurement Process, being the request
for proposal phase.
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17.—(1) The Commission or the Contracting Authority shall promptly
notify each Pre-Qualified Bidder, in writing, of their pre-qualification.

(2) The Commission or the Contracting Authority shall inform all other
Prospective Bidders who were not shortlisted of their failure to pre-qualify
stating reasons for such failure.

(3) The Commission or the Contracting Authority shall make public the
names of all Pre-Qualified Bidders on its website, as well as the website of the
Contracting Authority, inchuding other means as it deems fit.

(4) Only Pre-Qualified Bidders shall be entitled to participate further in
the Procurement Process.

18—(1) The Evalyation Committee reserves the right to verify at any
time during the Procurement Process all the information and documents
submitted by the Prospective Bidders in response to an EOI or RFPQ.

(2) The Prospective Bidders, when so required and requested by the
Evaluation Comumittee, in writing, shall make available all such information,
evidence or documents as may be necessary for the verification within the
deadline prescribed by the Evaluation Committee for responding thereto.

(3} The Evaluation Committee may also call up any representatives of a
Prospective Bidder to present or explain the requested clanfication by the
Evaluation Committee.

(4) All the information recetved from the Prospective Bidders for pre-
qualification shall be kept sealed until the closing date for the submission of
response to the EOI or RFPQ, and all such tnformation shall be opened
simuitaneously on the prescribed date and time m accordance with specific
procedures outlined in the EQOI or RFPQ.

PART VII—PROCUREMENT PROCESS: REQUEST FOR PROPOSAL PHASE
(PHASE Two)

19.—(1) The Commission or the Contracting Authority shall, through the
Project Committee and with support from the Transaction Advisor, prepare
Tender Documents for the proposed PPP arrangement.

(2} The Commission or the Contracting Authority shall ensure that the
provisions of the Tender Doeuments are clearly written without any ambiguity
and contain sufficient information related to the proposed PPP arrangement to
allow Pre-Qualified Bidders or the Prospective Bidders to provide detailed
response to the Tender Documents.

{3) The Tender Documents shall include provisions regarding a Bid Bond
to be provided or in the alternative a bid securing declaration to be signed by
the Pre-Qualified Bidders or the Prospective Bidders, as the case may be,

(4) Without prejudice to the provisions of section 33 of the Act, the draft
PPP Contract shall include provisions and conditions regarding change in
ownership of the Private Party or the Special Purpose Vehicle including
approval of the Contracting Autherity in consultation with the Commission,
for applicable events, during the term of the PPP Contract.

£
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20.—(1) Pursuant to finalization of the Tender Documents the shortlisted
Pre-Qualified Bidders or the Prospective Bidders shall be issued the Tender
Documents by the Commission or the Contracting Authority, through the
Project Comimitiee, inviting them to submit Bids in respanse to the REP.

(2) The Commission or the Contracting Authority may set a price for
purchase of the Tender Documents that might be applied as specified in the
notification of the RFP,

21.—(1) The Commission or the Contracting Authority, through the
Project Committee, may invite Pre-Qualified Bidders or Prospective Bidders,
as the case may be. at any time before the Bid submission date to hold a Pre-
Bid meeting to discuss their inquiries about the proposed PPP arrangement.

(2) Pursuant to the Pre-Bid meeting the Commission, through the Project
Committee may amend the Tender Documents before the Due Date, provided
that Pre-Quatificd Bidders or the Prospective Bidders are granted a sufficient
period of time to take these amendments into consideration before submission

of their Bids.

{3) The amendments made pursuant 10 subregulation (2} shall be issued
to ali the Pre-Qualified Bidders or the Prospective Bidders by way of addenda
stamped with the seal of the Commission.

22._(1) The Consortium shatl be formed prior 1o the submission of Bid
and by virtue of an authenticated and approved Consortium agreement by the
authorized entities in Malawi.

{2) The Consoriium agreement shall name a legal representative of the
Consortium who shall be fully authorized to sign the PPP Contract, receive
correspondences, legal potifications. and deal with other issues of
administrative and legal nature.

(3) The Consortium agreenient shatl detail the scope of work or
obligations of cach of its members.

{4) The Consortium agreement shall specify that the members of the
Consortiuim are severally and jointly liable regarding the implementation of
il works connected with the PPP Contract,

{5) The Consortium agreemeat shall be submitted along with the Bid. on
condition that no modification or change shall be allowed in the Consortium
agrecment after its submission, except with the permission of the Commission
or the Contracting Authority as stipulated in the RFP.

(A1 No member of a Consorsium shall submit more than one Bid whether
directly or indirectly or through another Consortium or a company.

3311 The Evaluation Committes shall evaluate the technical
proposals of the respevtive Pre-Qualified Bidders or the Prospective Bidders
on the basis of objec:ivity. equity. and fairness, using the technical proposal

qualifying critena anc conditions included in the RFP.

(2) The technical proposais mecting the technical proposal qualifying
criteria shall be qualified for nexi thase of the Procurement Process being the
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opening of the financial proposals subject to provisions of regulation 24,
provided that the number of Pre-Qualified Bidders or the Prospective Ridders
whose technical proposal have been qualified shall not be less than three.

Techical 24.—(1) The Evaluation Committce shall preparc a report on the
preposl evaluation of technical proposals and submit the report along with its
::;cl. ':t"”o” recommendations to the Project Committee for its revigw,

(2) Where the number of Pre-Qualified Bidders or the Prospective
Bidders whose technical proposals have been qualified is less than three, the
Project Committee, pursuant to the review of the evaluation report and
considering the market dynamics, may decide—

(@) to repecat the Procurcment Process for the proposed PPP
arrangement with a RFPQ; -

(b) 10 keep the afready Pre-Qualified Bidders as Pre-Qualified
Bidders for the proposed PPP arrangement during the repeat of the
Procurement Process and such Pre-Qualified Bidders may not be
required to submit the pre-qualification documents again, provided, the
cligibility and evaluation criteria for pre-qualification shall remain same
or below the thresholds as it was during the earlier Procurement Process

(¢} to proceed with the next phase of the Procurement Process in
case the number of Pre-Qualified Bidders or the Prospective Bidders is .
two who have passed the technical proposat evaiuation stage: or

(d} in case there is only one Pre-Qualified Bidder or the Prospective
Bidder who has passed the technical proposal evaluation, the
Commission, in consultation with the Contracting Authority, may decide
10 go ahead with the next phase of the Procurement Process,

(3) Where the Project Committee disagrees with the recommendation of
the Evaluation Commirtee. the Project Committee shall refer the matter for re-
assessment to the Evaluation Committee and shalt specity the grounds on
whicl it disagrees with the recommendation of the Evaluation Commiltee, but
the Project Committee shall not have the authority to overturn or vary the
fecommendation of the Evaluation Commitice.

{4) The Evaluation Commutice shall consider the objections of the Project
Committee and shall, subject 1o the evaluation criteria applied in relation to
the technical proposal evaluation, review its decision and may satisfy or
incorporate the objections of the Project Committee.

(5) The Evaluation Committes shall resubmit the technical proposals
evaluation report after addressing the objections of the Project Commitiee.

(6} Upon satisfaction of the technical proposat evaluation report by the
Project Committee, the Commission or the Contracting Authority shall
proceed with the next phase of the Procurement Process. being the opering of
the financial proposals.
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25.—(1) The Commission or the Contracting Authority, through the
Project Committee, shall promptly notify each Pre-Qualified Bidder or the
Prospective Bidder whether or not the technical proposal submitted by it has
passed the minimum technical criteria established in the RFP pursuant to
submission of the final technical proposals evaluation report by the Evaluation
Committee.

(2) The Projeet Committee, shall mform, in writing, every other applicant
whose technical proposal did not passed the mininum technical eriteria in
accordance with terms of the RFP along with reasons for disqualification.

(3) The Commission or the Contracting Authority shall make public, the
names of all Pre-Qualiticd Bidders or the Prospective Bidders that have
passed the technical proposal on its respective website, including other means
as the Commission deems {it.

(4) The Commission or the Contracting Authority shall return any Bid
Bond provided and unopened financial proposal of any Pre-Qualified Bidder
ot the Prospective Bidder whose technical proposal does not pass the technical
evaluation after declaration of results of technical proposal evaluation, within
fourteen days from the date that the final technical proposals evaluation report
has been submitted to the Commission,

(3) Only Pre-Qualificd Bidders or the Prospective Bidders whose
technical proposals have been passed shall be entitled to participate further in
the Procurement Process.

26.—(1) The financial proposals shall be opened at a time and at & place
designated in the REFP by the Evaluation Committee.

{2) The Evaluation Committee shall invite every Pre-Qualified Bidder or
the Prospective Bidder whose technical proposal has been evaluated
successfully to the session at which the financial proposals shall be opened.

(3) Where a Pre-Qualified Bidder or the Prospective Bidder or its
representative attends the session for the opening of the financial proposals,
that Pre-Qualified Bidder or the Prospectuve Bidder or its representative shall
sign an attendance sheet kept and maintained by the Evaluation Committee.

{4) The chairperson of the Tvaluation Committee shall announce the
financial bid of each financial proposal at the session where the financial
proposals are opened.

31 Pursuant 10 announcing ihe financial bids the Evaluation Committee
shall inform Pre-Qualified Bidders or the Prospective Bidders or its
representatives that it shall undertake a detailed evaluation of other
parameters. inter alia, the financial model, overall project deliverability, ete..if
any, of the financial proposal in accordance with the criteria stipulated in the
REP,

(6) The Evaluaion

Committee shall evaluate the financial proposals of
the respective Pre-Quzlif = Bidders or the Prospective Bidders on the basis
of objectivity, equiny. : using the financial proposal evaluation
criteria and conditions incladss o e RER
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(7) The financial proposals meeting afl the terms and conditions of the
REP shall be ranked in accordance with the evaluation criteria specified in the
RFP.

(8) The Pre-Qualified Bidder or the Prospective Bidder whose Bid las
been evaluated as best offer shall be named as the Preferred Bidder.

Finangial 27—(1) After a detailed cvaluation of the financial proposals, the
popasal Evaluation Committee shall prepare a report on the evaluation of the financial
:;'l'f““" proposals and recommendations on determination of the Preferred Bidder and

submit it to the Project Committee, for its review,

{2} The finaneial proposal evaluation report shall also include inter alia—-
{a) VFM analysis;
(b affordability asscssment:
(¢) assessment on Government suppoit required:
(d) considerations and recommendations on the options for the
Reserve Bidders and negotiation plan, and
(e} summary of the Procurement Process till date and its findings.

(3) Where the Project Committee disagrees with the recommendation of
‘the Evaluation Committee, the Project Committee shall refer the matter to the
Evaluation Commitiee for re-assessment and shall specify the grounds on
which it disagrecs with the recommendation of the Evaluation Committee, but
the Project Committee shall not have the authotity to overturn or vary the
recommendation of the Evaluation Commitiee.

{4) The Evaluation Commitiee shall consider the objections of the Project
Committee and shali, subject to the evaluation criteria applied in relation to
the financial proposal cvaluation. review its decision and may satisfy or
incorporate the objections of the Project Committee,

{3) The Evaluation Committee shall resubmit the financial proposals
evaluation report after addressing the objections of the Project Commitice.

Selection of 28.—(1) Upen its satisfaction of the financial proposal evaluation report.
the Preferrsd  the Project Committee shall promptly notify the Pre-Qualified Bidder or the
e Prospective Bidder, in writing. that jts Bid has been ranked best that it has

been declared as Preferred Bidder.

{2) The Project Committee shall notify in. writing, the Pre-Qualified
Bidder or the Prospective Bidder who has been declured as the Reserve

Bidder.

(2} The Project Committee shall ask the Reserve Bidder w extend the
validity of its Bid as it may deem fit.

{4) The Project Commitice shali inform every other applicant, in writing,
whose financial proposal did not pass the evaluation criteria, in accordance
with terms of the RFP along with reasons of disqualification.

(3) The Commmission or the Contracting Authority shall make public, the
names of all Preferred Bidder and the Reserve Bidder on its website, including
other means as it deems fit in consultation with the Commission.
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(6) The Commission or the Contracting Authority shall return any Bid
Bond proyided by a Pre-Qualified Bidder or the Prospective Bidder whose
financial Bid has been disqualified within fourteen days from the final

financial proposal evaluation report received by the Commission,

29 (1) The Evaluation Committee, reserves the right to verify at any
time during the Procurement Process all the information and documents
cubmitted by the Pre-Quatificd Bidders or the Prospective Bidders in response
to the REP,

{2y The Pre-Qualitied Bidders or the Prospective Bidders, when so
required and requested by the Evaluation Committee, in writing. shali make
available all such information, evidence or documents as may be necessary tor
ihe verification within the deadline prescribed by the Evaluation Committee
for responding thereto.

(3} The Evaluation Comumittee may also call the representative of the
Pre-Qualified Bidder or the Prospective Bidder, to present or explain the
requested clarification by the Evaluation Conunittec.

{4) Al the received information in the Bid of the Pre-Qualified Bidders
or the Prospective Bidders shall be kept seated until the closing date for the
subimission of applications in response o the RFP. and all such information
shall be apened simulianeously on the prescribed date and time in accordance
with specific procedures outlined RFP.

30.—(1) Pursuant to notification of the Preferred Bidder, the Evaluation
Commitiee shall invite the Preferred Bidder for the negotiations on its Bid or
reservations and conditions to the Bid n accordance with the provisions of the
RFP.

(2) The Evaluation Committee may seek assistance of the Transaction
Advisor or any other requisite expertisc for the purposc of negotiations.

(3) Subject to subregulation {4), the negotiations carried out pursuant to
subregulation (1) and the resolution of the parties to the negotiations shal] not
result in an increase in pricing and shail not affect—

(@) thc non-negotiable terms and conditions specified as non-
negotiable conditions in the RFP:

{#) the financial structure: or
(¢) the conditions of the Tender Documents in respest of which there
were no reservalions raised by the Preferred Bidder in its Bid.
() Where an increase in price is as a result of taxes or other mandatory
charges. such merease shall be ajlowed.
(5) The parties 1o 1 negotialion under this section shall not amend the
negotiated terms and terms upon which the Bid has been evaluated.

{(6) Where the negotiarions carried out with the Preferred Bidder is
_~successful, the Evaluation Comminee shall enter into negotiations with the
-~ Bidder and notify and Jeciare it as the Preferred Bidder.
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(71 The provisions of subregulations (2), (3). (4) and (5) shail apply to
negotiations with the Reserve Bidder.

(&) Minutes of the meeting of negotiations shall be recorded and such
iminutes shall be duly signed by the chairperson of the Evaluation Commiftee
and the Preferred Bidder.

(9) Pursuant to successful negotiations with the Preferred Bidder. the
Evaluation Commitiee shall prepare a report on the negotiations including its
recomnmendations and submit the same to the Commission for its review.

(10) The Commissien. in parallel. shall submit the negotiations report to
the PPP Fiscal Risk Commitree for its review and recommendations as
described in Part X1V of these Regulations.

(11) The Commission, upon its satisfaction of results of the negotiations.
shall submit the negotiations report and its recommendations. along with the
PPP Fiscal Risk Commitige’s recommendations and draft PPP Contract, to the
Mipister for consideration and approval.

(12) Pursuant to approval of the negotiations report by the Minister, the
Commission or Contracting Authority shall notify and declare the successful
Bidder. within five days, through a Letter of Award.

., (13) The Letter of Award shall contain post-award requircments or
conditions precedent (o the signing of the PPP Contract including the deadline
for meeting of the conditions precedent or the post-award requirements and
signing of the PPP Contract, in accordance with provistons of the RFP.

(14) Simultaneous with the selection of Successful Bidder, the
Commission or the Contracting Authority shall notify other Pre-Qualified
Bidders or the Prospeciive Bidders in writing of the selection of the successful
Bidder, and its intention to execute the PPP Contract with the successtul
Bidder by a specific date.

(15) Upon achieving the Commercial Close, any Bid Bonds collected
shall be refunded fo non-selected Reserve Bidder.

31.—1) In the event that two or more Bids arc equally advantageous in
accordance with the terms of the RFP, the Comimission or the Contracting
Authority shall identify the successful Bidder by asking the respective bidders
to submit their best and final offer.

{2) A public meeting, o which the two bidders shall be fnvited, shall be
set to open the bids and the value of cach bid shall be read out in an audible
voice, without prejudice to the Commission’s or the Contracting Authority’s
right to cancel the Procurement Process or resubmit the project for fresh
fender without any responsibility, after the approval of the Commission.

(3) 1f the above approach is not successful, the Commission or the
Contracting Authority through the Evaluation Committee shall identify the
successful Bidder by taking into account the aggregate experience score of
cach bidder from the EOI or RFPQ phase, whercin the bidder with the higher
score or experience shall be adjudged the successful Bidder.
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(4} 1f the above approach is not successful, the Commission or the
Contracting Authonity through the Evaluation Commitiee shall identify the
Bid with the highest value of local participation, greater technology transfer.
or any other measure as deemed most appropriate by the Commission or the
Contracting Authority and established as part of the RFP.

{5) The bidder with the most favorable proposed value, based on the
measure established above, shall be adjudged the successful Bidder.

(6) If the tie persists, the Commission or the Contracting Authority shall
refer to the Minister through the Commisston to make a final determination as
to whether to initiate (resh Procurement Process.

32.—(1) Subject fo fulfilment by the successful Bidder of the
requirements specified in the Tender Documents, and in the Letter of Award,
the Contracting Authority shall exccute the PPP Contract with the successful
Bidder.

(2) The Successful Bidder shall achicve the Financial Close for the PPP
arrangement within the timeframe and conditions stipulated in the PPP
Contract.

PART VIIL_SINGLE PIHASE PROCUREMENT PROCESS

33.—(1) The Commission or the Coniracting Authority, subject to
subregulation (2), inay combine the pre-quatification phase and the request for
proposal phase as stipufated under Part VI and VII respectively in casc
warranted by the nature of the proposed PPP arrangement.

(2} Without prejudice to section 44(5) of the Act, the Commission or the
Contracting Authority shall consider single phasc procurement process for a
PPP project. in case it considers that—

(&) the project is not of a complex narure; and
{h) there is enough interest in the market for the project.

(3) The Commission or Contracting Authority shall conduct a market
sounding excrcise to determine the appetite of the market for the project
hefore considering the single phase procurement process.

(4) The Prospective Bidders shall be asked o submit information in
respense to the qualification criteria along with their technical and financial
bids in the Tender Documents.

{5) The Comumission or the Contracting Authority shall follow the similar
process in accordance with Part VI,

PART IX—COMPETITIVE DIALOGUE

34—(1) The Commission or the Contracting Authority may decide 10
use the Competitive Dialogue, as referred under section 49 of the Act. while
conducting the Procurement Process.

Commercial
and Firancial
Close

Lise of single
phise
procurement
Process

Procedure to
vonduct
Competitive
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(2) The Comyetitive Dialogue may be used in any of the following
cases—

(a) a proposed PPP arrangement is of complex or innovative pature
and the Contracting Authority does not have an identitied solution for the
desired outcome, to satisfy the public interest, from the implementation
of the proposed project;

() the Contracting Authority s not able to describe the
requirements without discussing possible solutions with the potential
private sector: or

{¢) the Contracting Authority is not sure ow the procurement will
work from a financial or legal point of view.

(3) Where a decision s taken to use the Competitive Dialogue, the
Commission or the Contracting Authority, through the Project Committee.
shall select the Private Party using the wwo phase Procurement Process
described under Part VI and VIL, respectively, subject to the following—

(4) the contents of the EOL or RIFPQ shall catcgorically mention that
Procurement Process shall include the Competitive Dialogue;

(bY the Tender Documents shall include the Competitive Dialogue
procedure including, inter alia, the aims and objectives of the
Competitive Dialoguc, pumber of successive stages of the Competitive
Dialogue and its time schedule, Contracting Authority’s tequirements
and kind of solution or outputs the Contracting Authority 18 looking for
through the PP'P arrangement, wearment of intellectual property of a Pre-
Qualified Bidder. wha will own any intellectual property or solution
developed during the Compeltitive Dialogue procedure, requirements for
submitting non-binding Bids by the Pre-Qualified Bidders during the
Competitive Dialoguc. procedure of disqualification of the Pre-Quatified
Bidders durine the Competitive Dialogue, if applicable. and procedure
for Pre-Qualified Bidders to submit their final Bids post Competitive
Dialogue, and the draft PPP Contract containing basic terms of the PPP
arrangement;

(¢) the Pre-Qual ified Bidders may seek the clarifications on various
aspects of the Tender Documents ot the proposed PPP airan gement and
the Compmssion or the Contracting Authority, thl'o“gh the Droject
Commpittee, shall endeavor to respond to all reasonable querics of the
Pre-Qualificd Bidders and responses or clarifications (o such queries
shall be provided by the Project Committee to all the Pre-Qualified
Bidders without disclosing the identity of the Pre-Qualified Bidder who
may have madc such queries; and

{d) the Commission or the Contracting Authority, through the
Project Commitiec, shall not provide information in a discriminatory
manner which may give Pre-Qualified Bidder an advantage over others.

(4) The Commission o1 the Contracting Authority may follow any of the
following variant of the Competitive Dialogue—

(g) inferactive Competitive Dialogue: and

F

e




th October, 2023

{# competitive Dialogue with best-and-final-offer (hercinafter
referred to as "BAFO™).

(51 Under the [nteractive Competitive Dialogue, subject to pravisions of

subregulation {3)—

(g} the short listed Pre-Qualified Bidders shall be invited to
participate in the Competitive Dialogue through series of ong-on-one
meetings to be held with cach Pre-Qualified Bidder. individually. to
discuss the technical, commercial, legal and financial aspects of the PPP
arrangement and the Tender Documents;

(b) the Commission or Contracting Authority, through the Project
Committee, at its discretion. may discuss the technical. commercial,
financial and legal aspects of the PPP arrangement together in one
session or in separate sessions fo discuss one or more at these aspects
with each Pre-Qualificd Bidder:

(¢} prior 1o each session of unc-on-one mectings, the Pre-Qualified
Bidders may submit in writing to the Project Committce their quertes,
comments, proposals and suggestions on any issue relating to the praject
or the Tender Documents ar the revised Tender Documents, as the case
may be, which they intend and propose to discuss with the Project
Comruaittee during such session: =

(d) the Project Commitiee shall endeavour to respond 1o all
reasonable queries, comments, proposals and suggestions and the
responses to queries. comments. proposals and suggestions and any
modifications to the Tender Documents pursuant thereto shall be made in
writing, on a non-attributable basis and made known to Pre-Qualified
Ridders through addendum published by the Commission or the
Contracting Authority, and such addendum shall be deemed to be
incorporated in and shall become an inicgral part of the Tender
Documents:

(¢) upon completion of each session of ene-on-one meetings with all
Pre-Qualified Bidders, the Project Committee may carry out such
amendments to the Tender Documents as it deems fit. The revised Tender
Documents shall be issucd to the atl the Pre-Qualified Bidders: and

{f) the Project Comunittee may conduct multiple sessions of one-on-
one meetings. Upon being satisfied that no further younds of one-on-one
meetingd are required and that the Tender Documents adoquaisly define
the technical. commercial, financial, legal and other aspects of the project
to its satisfaction. the Commission or the Contracting Authority shall
issue the final Tender Documents to all the Pre-Qualificd Bidders for the
submission of their Bid.

(6) Under the Competitive Dialogue with BAFO, subject to provisions of

subregulation (3)—

(a) the short listed Pre-Qualified Bidders shail be invited to
participate in the Competitive Dialogue, individually, to discuss their
solution to the requirements defined by the Commission or the
Contracting Authority through the Project Committee and the technical
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solutions may be discussed first followed by the commercial or financial
solutions related to the proposed PPP arrangement:

(b) the Project Committee, during the Competitive Bialogue, may
ask the Pre-Qualified Bidders to submit their binding Bid providing their
solution to the requirements of the Contracting Authority:

(¢} the binding Bids shall be further discussed to develop or refine
the presented solutions and development of ils commercial and
contractual aspects while considering the affordability of the potentiai
solutions provided by the Pre-Qualified Bidders:

(d) the Project Commrittee shall ensure equality of realment to all
the Pre-Qualified Bidders including not revedling the solutions offered
by a Pre-Qualified Bidder during the Competitive Dialogue or in the
binding Bid to other Pre-Qualified Bidders:

(¢) the Evaluation Committec may disqualify a Pre-Qualified
Bidder, pursuant to evaluation of the binding Bids. in accordance with
the criteria set in the RFP:

(/) the Evaluation Committee shall select two binding Bids from the
evaluation process of binding Bids of all Pre-Qualified Bidders in
accordance with the provisions of the RFP;

(g) the Evaluation Committee shall hold negotiations with bath
selected Pre-Qualified Bidders with binding Bids on their selutions
proposed for the PPP arrangement;

() after the negotiations. the two selected Pre-Qualified Bidders
shall be asked to submit their new offers i.e. BAFO in terms of financial
proposal on the basis of the risk allocation and technical ters that have
been developed with the respective selected Pre-Qualified Bidders in
paralle! during the negouations: !

{/) the BAFO shall not be subject to change and shall not contain
any reservations or conditions:

(7) the BAFO shall be allowed only once in a Procurement Process:

(k) the BAFQ of the sclected Pre-Qualified Bidders shail be
cvaluated based on the criteria stipulated in the final Tender Documents
including the conditions for evaluation for selection of the best offer; and

{7} the Pre-Qualiﬁcd Bidder whose Bid has been ¢valuated the best
offer shall be declared as the Preterred Bidder along with the other bidder
declared as Reserve Bidder.

PART X - UNSOLICITED BiDS

35.—(1) The Commission may accept an unsolicited bid from the private

sector in accordance with section 54 of the Act.

(2) Before an unsolicited bid can be submitted to the Commission, the

following conditions shall be satisfied—
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(@) the unsolicited bid shall be aligned with the national
development plan, national vision or sector development plans of the
Government;

(4) the submitted unsolicited bid shall not be part of the
Compendium;
(¢) preparation of the Unsolicited Bid shall not be subjected to any

supervision, direction, control, or participation on the part of the
Commission, or any public body;

(d) the proposed PPP arrangement to which the unsolicited bid
pertains, involves a new concept or technology, whether unique or not,
including but not timited to engireering practice, design, financing, legal
framework or the project implementation structure;

(e) the unsolicited bid shall include the Pre-Feasibility Study of the
proposed PPP arrangement;

() the unsolicited bid shall include the details of the technical,
commercial, managerial, and financial capability of the prospective
Private Party submitting the Unsolicited Bid,

(g) the person or entity who submitted the Unsolicited Bid shall not
be a Governmental official or an appointed Transaction Advisor by any
public body to render consultancy services relating to the prospective
PPP arrangement, which is the subject matter of the unsolicited bid:

() the prospective Private Party who submitted the unsolicited bid
shall bear the cost of the study, evaluation and preparation of the
unsolicited bid; and

(1) submission of an unsolicited bid shall be in line with the
provisions of the Act, these Regulations and any PPP Guidelines.

36. Without prejudice to the requirements of regulation 37(2), the

unsolicited bid shall include_—

(a) prospective Private Party’s legal staru s, address, tax registration
certificate or taxpayer identification number (TPIN), company
registration certificate and company profile;

(b) title and description of the proposed PPP arrangement;

(¢) prospective Private Party's qualifications including prior
expenience and financial capacity to implement the proposed PPP
arrangement;

(d) a statement of the objectives, approach and scope of the
proposed PPP arrangement;

(e) a declaration on integrity of the prospective Private Party
confirming that—

(i) the prospective Private Party does not appear on any
globally-recognised procurement sanction lists;

(i) the prospective Private Party is not insolvent, in
administration, in receivership, or bankrupt;

Contents of
Unsolicited
Bid



4122 27th October, 2023

(iii) the prospective Private Party has fulfilled its obligations to
pay taxes and social-security contributions in its country of origin;

(iv) the prospective Private Party has not, and its directors or
officers have not, been convicted of anv criminal offence of moral
turpitude; and

{v) a public officer or public body does not have a financial or
any other interest in the prospective Private Party,

() a statement describing any confidential information or
proprietary rights;

(g) a Pre-Feasibility Study of the proposed PPP arrangement
including inter alia—

(i) a preliminary technical description of the proposed PPP
arrangement, including project delivery approach, high level
construction schedule and any requirements for connections to
existing assets or infrastructure or services;

(ii) a preliminary assessment of financial feasibility, including
costs and revenues, and a preliminary funding and financing plan;

(iti) a preliminary assessment of economic feagibility or a cost-
benefit analysis;

(iv) a preliminary assessment of the legal feasibility of the
proposed PPP arrangement, including a statement as to the
conformity of the project with legal requirements and an assessment
of project-related legal risks and uncertainties;

(v} a preliminary description of the environmental and social
safeguards for the proposed project, including the proposed PPP -
arrangement’s resilience to climate change;

(vi) a preliminary service and operating plan for the proposed
PPP arrangement; and

(vii) a prelimirary assessment of project risks and proposed
risk allocation.

(h) a statement describing how the proposal is innovative and
unique, supported by evidence that the proponent is the sole provider and
owner of the innovation;

(i) a statement on anticipated benefits to the Commission or the
Contracting Authority;”

(7} a statement showing how the proposed PPP arrangement
supports or aligns with the national development plan, nattonal vision or
sector development plans of the Government; and

(#) a statement outlining expected government support or guarantee
or government participation in the execution of the PPP arrangement.

Provisional 37.—(1) The Commission, in coordination with the Contracting
acceptance of  Aythorify, shall review and evaluate the unsolicited bid and confirm its
valid validity in accordance with the subregulation (2).

Unsolicited Bid
(2)A valid unsolicited bid in respect of a PPP arrangement may be
accepted on a provisional basis, provided—

Ll
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{a) that the prospective Private Party proposing the unsolicited bid
has deposited the USB processing fee and USB bond as provided under
reguiation 38 and 39, respectively; and

t4) the Unsolicited Bid is a valid Unsolicited Bid in accordance with
the provisions of regulation 34(2) and 35, respectively,

(31 The Commission, in confunction with the Contracting Authority, shall
upon satisfaction of completeness of the Unsolicited Bid in accordance with
subregulation (2), conduct a review and appraisal of the Unsolicited Bid
including the Pre-Feasibility Study and the Commission may use PSAT or any
other tool or methodology for determining the suitability of the proposed
project as a PPP arrangement.

(4) Where, upon review and appraisal of the Pre-Feasibility Study, the
proposed PPP arrangement under an Unsolicited Bid is suitable for
implementation as a PPP arrangement. the Contracting Authority shall seek
the approval of the Ministry responsible for economic planning to conduct a
feasibility study in accordance with section 54(3) of the Act.

(5) Upon approval of the Ministry responsible for economic planning, the
proposed PPP arrangement under unsolicited bid shall he published in the
Gazette in accordance with section 40(1) of the Act,

(6) After publication of the proposed project as a PPP arrangement, the
Commission shall inform the proposer of the unsolicited bid, in writing,
regarding acceptance of the unsolicited bid on a provisional basis.

(7) Where the unsolicited bid is not in conformity with the subregulation
(2), the Commission in consultation with the Ceontracting Authority shal

reject the unsolicited bid and inform the proposer, in writing, sighting reasons
for rejection of the unsolicited bid.

(8) The Commission or the Contracting Authority shall return the
unsolicited bid and related documents thereto to the proposer of unsolicited
bid.

38-—(1) In the case where the Commission or the Contracting Authority
receives more than one unsolicited bids involving the same or similar project,
the Commission, in consultation with the Contracting Authority, may reject all
such unsolicited bids or instcad, bid out the project @y a soliciied project
through Procurement Proccss in accordance with the Part VI and Vi,
respectrvely,

(2) The Commission, in consultation with the Contracting Authority,
shall evaluate the unsolicited bid using a first in time approach and under this
approach. the first complete valid unsolicited bid, in accordance with this
r2gulation. shall be reviewed, evajuated and decided upon.

3+ The second complete valid unso) icited bid shall only be entertained i i
2 7rst one is rejected and the second compicte valid unsolicited bid shajl be
--7s:3eted only if there is a failure of the first complete vatid unsolicited bid
=712 ke Procurement Process.

Treatment of
mere than
one
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39. Fach valid unsoicited bid shall be accompanied by a non-
refundable USB processing fee, for an amount and to be paid in a manner to
be determined by the Commission from time to time.

40.—(1) Each unsolicited bid shall be accompanied by a USB bond for
an amount as be determined and notified by the Commission from time to
time.

(2) The USB bond shall be submitted by way of an unconditional and
irrevocable bank guarantee or any other payment method deemed appropriate
by the Commission for the requisite amount issued in the name of the
Commission.

(3) The USB bond shall be initially valid for a minimum period of twelve
months, provided however the proposer of upsolicited bid shall be
subsequently obliged to extend the validity period of the USB bond up to the
pertiod requested by the Commission through the Contracting Authority.

(4) The USB bond shall be returned to the propeser of the unsoiicited bhid
upon submission of a Bid Bond or the signing of a bid securing decl aration,
based on the requirements specified in the Tender documents.

(5) The USB bond shall be forfeited by the Commission if the
prospective Private Party proposing the unselicited bid fails to participate in
the process of selection of the Private Party.

41.—(1) Upen provisional acceptance of the unsolicited bid, the
Commission in conjunction with the Contracting Authority shall prepare a
USB project development agreement (hereinafier referred to as “PDA”) to be
executed between the Contracting Authority and the proposer of unsolicited
bid.

(2) A PDA shall contain, inter alia—

{a) the purpose of the PDA,;

(b) obligations of the proposer of the unsolicited bid and the
Contracting Authority;

{¢) ownership of intellectual property ights associated with the
unsolicited bid;

() decision regarding preparation of the feasibility study for the
proposed project; !

() provisions regarding compensation or incentive to proposer of
the unsolicited Bid:

(f) provisions regarding indemnification of the Contracting
Authority and the Commission by the proposer of the unsolicited bid
proposer from any liability or claim for damages; including recovery of
cost and the evaluation fees incurred by the prospective Private Party in
preparing the unsolicited bid; and

(g) provisions regarding transparency, accountability and
confidentiality.
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42.—(1} Upon provisional acceptance of a valid unsolicited bid. the USB
Commission in conjunction with the Contracting Authority, shall take steps to ::‘“j‘f‘-"“*‘
prepare a feasibility study. T

(2) The feasibility study shall be prepared. reviewed and approved in
accordance with the section 42 of the Act and Part 1V of these Repulations,
respectively,

{3)The Commission, in coordination with the Contracting Authority, may
decide whether the feasibility study shall be prepared by the propeser of the
unsolicited bid in accordance with section 43 of the Act or by the
Commuission,

(4) Where, the Minister approves the feasibility study in accordance with
the section 42(3) of the Act, the Commission in consultation with the
Contracting Authority shall proceed with the process of sefection of Private
Party in accordance with the Act, these Regulations and any PPP Guidelines.

{5) The Commission shall invite the proposer of the unsolicited bid to
participate in the process of selection of Private Party for the proposed PPP
arrangement related to the unsolicited bid.

(6) Where the Minister rejects the feasibility study, the Commission
shall, promptly, inform the proposer of the Unsolicited Bid of the decision of
the Minister. in writing.

43, Where a feasibility study in respect of an unsolicited bid is Registration
approved by the Minister, the Commission shall register the proposed PPP  of USH in the
arrangement under unsolicited bid into the Compendium in accordance with Compendiu
section 41(3) of the Act.

44.  The Commission or Contracting Authority, through the Project Right o
Committee shall, at all times, retain the right to determine the contents of the  determine
Tender Documents including the qualification criteria for the bidders other “T‘:‘I:‘fe“r' L
than the proposer of the unsolicited bid who intends to participate in the  [yociments
Procurement Process.

? 45—(1) The Commission. in conjunction with the Contracting Selection of
h Awthoiity, tirough the Evalugtion Committes may sclect the Privaty Parly f“\m Purty
i k3 = for

cither thiougn— Unsolicited
y (a) Procurement Process as described under Part V1 and Vil of these  Bid

Regulations; or

{H) through direct negotiation with a Privatc Party in accordance
with section 52 of the Act.

(2) The proposer of an unsolicited bid may be entitled to award of extra
score during the Bid evaluation in accordance with section 56 of the Act.

(3) The proposer of the unsolicited bid shall be compensated, in
accordance with the section 43(3) of the Act, for the reasonable costs for
undertaking the feasibility study as determined by the Commission in
consultation with the Contracting Authority only in case where—
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() the feasibility study m respect of an unsolicited bid has been
approved by the Minister; and

(b) a Successful Ridder has been determined for the proposed PPP
arrangement.

PART X1 —DIRECT NEGOTIATIONS

Procedure to 46.—(1) Without prejudice to the provisions of section 52 of the Act. the

conduet Direct Commission and the Contracting Authority shalfl utilisc the procedure

Negotiations  described in this Regulation 46 for implementing direct negotiations with a
Private Party.

{2) The Contracting Authority shali submit the relevant documents to the
Commission in support of its decision to implement a PPP arrangement
through direct negotiations.

(3) The Commussion shall approve or reject the justification for using the
direct negotiations method. in accordance with the critetia specified in section
52(2) of the Act.

(4) Where the Commission rejects the-use of the Direct Negotiations
metiod. the Private Party ¢hall be procured using other methods of
procurement in accordance with provisions of the Act and these Regulations,

< (5) Where the Commission is satisfied with the justification of the
Contracting Authority to use the direct negotiations, the C ommission shall
submit its recommendations along with justification for using the direct
negotiations method to the Minister for approval to implement the proposed
PPP arrangement through direct negotiations method.

{6) Where the Minister approves the direct negotiations method, the
Commission shall conduct a Feasibility Study and its approval shall be in
accordance with Part IV, '

(8) Upon approval of a Feasibility Study by the Minister. Commission in
consultation with the Contracting Authority shall prepare the Tender
Documents, through the Project Committee, including lisung of the non-
negotiable terms.

(9) The Commuission shall submit the Tender Documents including the
non-negotiable terms and credentials of the sole hidder with respect to the
proposed PPP arrangement to the Minister for approval to enter into
negotiations with the sole bidder.

(10y The Commission shafl issue the Tender Documents to the sole
bidder upon approval from the Minister and invite it to prepare and submit its
Bid.

{11) The Commission, through the Evaluation Committee. shall evaluate
the Bid of the sole bidder and invite it for the direct negotiations.

(12) Based on the negotiations, the Commission in consultation with the
Contracting Authority may revise or amend the Tender Documents, thraugh
the Project Committee, except the non-negotiable terms and invite the sole
bidder to prepare and submif its revised Bid.
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(13} Where upon evaluation and negotiations the Bid is acceptable, the
Commission in coordination with the Contracting Authority shall conduct
subsequent phases of Commercial and Financial Close for the PPP
arrangement.

(14} Save the provisions of sub-Regulations (1) to (13) above, the
Commission or the Contracting Authority shall adhere to other provisions of
the Act and these Regulations applicable 1o the PPP arrangement.

PART XIL_GOVERNMENT'S EQUITY PARTICIPATION IN SPECIAL PURPOSE
VEHICLE

47.—(1) The Government of Malawi may only hold equity stake mn the
Special Purpose Vehicle, subject to the provisions of the Act and these
Regulations.

(2) The Government shall only hold equity in the Special Purpose
Vehicle, under the foliowing conditions—

{a) that there is prior written approval by the Minister, upon
recommendation of the Commission. authorizing the holding of such
cquity by the Government in the Spectal Putpose Vehicle of a PPP
arrangement;

(b the intention 1o hold equity is expressly stated in the Tender
Documents specificd as a condition by the Commission or the
Contracting Authority:

() the total cquity as a proportion of the issned shares of the total
issued ordinary shares of the Special Purpose Vehicle shall be in
accordance with the notification or guidelines issued by the Commission,
from time to time: and

{d) the cquity is held under an agreement inchuding a sharcholders’
agreement between the Private Party who are the sharcholders of the
Special Purpose Vebicle and the Government which as a minimum shall
stipulate—

(i) the Government equity shall not be diluted in any future
recapitalization of the Special Purpose Vehicle in which shares are
held without prejudice to the rights of the Government to exit on its
own subject 1o approval of the Minister;

(ii) that Government shall have voting rights proportionatc to
the paid up capital subscribed by it; and

(iif) that the Government shall have night to nominate as many
directors in the Special Purpose Vehicle as are proportionate to its
percentage of sharcholding.

PART XHI—PPP CONTRACT MANAGEMENT
48.—(1) The Contracting Authority, i coordinationr with the
Commission, shall assign 2 Contract Manager with support from financial,

technical. and legal experts within the Contracting Authority, together called
the Contract Management Team.

Cquity
participation
by the
Government

Contract
Manager
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(2) The Contract Manager shall be assigned on, or prior to, the date of
issue of the Letter of Award to the Successful Bidder.

(3) The Contract Manager shall have access to all the documents and
communications, including the Procurement Process report in relation to the
PPP arrangement.

49 (1) The Contract Manager shall be responsible for formulation and
monitoring of the Contract Management Plan, in accordance with Regulation
5L

(2) The responsibilities of the Contract Manager shall, inter alia, include
ensuring—

(a) adherence 1o timelines and other obligations specified in the PPP

Contract; :

(b} adherence to the performance standards specified in the PPP
Contract;

(¢) adherence to reporting procedures between the Private Party and
the Contracting Authority; ,

(d) periodic measurement and testing as required under the PPP
Contract;

{¢) coordination with various relevant agencies of the Government
for facilitating various permits, approvals, etc. required during
implementation and operations of the PPP arrangement amongst other
aspects;

(/1 conflict management:

{2) tracking the ¢vents that could lead up to additional Contracting
Authority liabilities;

() monitoring and providing information on FCCLs;

(i) proactive fiscal risk management in order to reduce the incidence
of occurrence of fiscal risks;

() remedial measures and action plan for curing defaults;

(k) imposition of penalties or deductions in the event of dethult;

(7) fevy and collection of user charges based on approved principles:

(m) implementation of Contract Management Plan; and

(n) progress of on-going disputes and arbitration proceedings, if
any.

(3) The Contract Manager shall provide a pertodic report to the

Contracting Authority and the Commission on issues covered under regulation
49(2).

50.—{ 1) The Contracting Authority shall appoint an Independent Expert
when the capacity and expertisc 10 supervise construction or monitor
operations of a PPP project does not exist within the Contracting Authority
and such an appointment may be done through the use of monies under the
Fund in accordance with Regulation 61 and the Fund Manual.
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(2) The Independent Expert shall have the responsibility of supervising
the facility and services 1o be provided under the PPP Contract which shall
include, mier alia, as applicable—

(a) reviewing, inspecting and monitoring of construction works,
examining the designs and drawings and conducting tests and tssuing
completion certificates during the construction period;

(#} reviewing and mspecting the operations and maintenance
arrangements, and monitoring compliance with the performance and
maintenance standards, during the operations period:

(¢) monitoring environment and social safeguards;

(d) monitoring climate change and its impact on the project and
recommendations on proactive measures to be taken;

te) reviewing and inspecting the capacity of the Special Purpose
Vehicle to continue to fulfill its obligations under the PPP Contract:

L identifying delays and lapses that require action on the part of the
- ruciing Autherity for enforcing the PPP Contract terms:

< Zeemining the reasonableness of costs for any works or
reT-ioes, s reatired under the PPP Contract;
peinod or extension thereof, for performing any
iir=d under the PPP Contract:

(#) detemuning the o leductions or incentives for the
performance of the Spevial Parpese Vehicie in accordance with the PPP
Contract; and

(/) carrying out such responsibilities as are assigned under ps
contract,

(3) The Independent Expert shall prepare and submit to the Contract
Manager a monthly Progress report in accordance with its contract,

51-—{1) The Contract Manager shall prepare 2 Contract Management
Plan which, inter afia, shall—

(@) define the processes that enable both parties to the PPP Contract
W neel el obligations;

(B} monitor performance by the parties of their respective
obligations under the PPP Contract:

{¢) manage any differences between the parties through proactive
relationship management:

{d) manage unanticipated developments, events or circumstances
and mitigating risks through efficient risk management;

(¢) plan for proacrive managemen! of the events that could lead up
to additional Contracting Authority’s liabilities:

(/) planning and managing budget for FCCL of a PPP project in
coordination with the Ministry responsible for finance and other public
bodies: and

Contract
Managemen
Plan
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(¢) resolve disputes in an expeditious manner. with manimal impact
on service delivery.
(2) The Contract Management Plan shall serve as a repository of

management procedures and a resource tool, and shall include imter alia—

(&) the PPP Contract and its schedules;

(b) all financing agreements as well as financial models

{¢) the names, roles and contact details of key indix iduals of parnes
to the PPP Coniract;

() implementation plan during deveiopment. consruction.
operations, handback, and exit phases. as the case may he:

{e) performance management plan:

{/) risk management plan:

{g) financial and contract administraion plan;

(#) relationship management and contingency plan: and

(7} early terminaticn and hand back plan of the PPP Contract.

Parr XIV__RESUBMISSION OF EXPIRED PPP ARRANGEMENTS

Procedure for 32 (1) The Commission. in coordination with the Contracting
expiry PP Authoritics. shall twelve months before the expiry or upon early termination
amangement  of 2 PPP Contract. cvaluate future course lor managing or implementing the
said PPP arrangement including
(a) project asset handback requirements in accordance with the
provisions of the respective PPP Contract including. inrer alia—
(i) testing and valuation of the assets; '
(ii) assessment of operations and maintenance and service
quality; and
{iii) assessment on need for asset upgradation prior to
handback of the project assets: and
() making a decision on an option fo ensure project service
continuity upon expiry of the PPP Contract and the options may be
(i) providing project services by the Contracting Authority:
(i1} procurement of Private Party to provide operations and
maintenance services;
(iii) procurement of Private Party to upgrade the project assets
as well as operations and maintenance SEeTVICes) or
{iv) any other opiion as commission may decide in
coordination with the Contracting Authority.

{2) For the purpose of subregulation (1), the Commission may scek the
assistance of whoever it deems necessary, including consulting firms or
Transaction Advisors.
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(3) PPP arrangements that have devolved to the Government may e
resubmitted for Procurement Process, in accordance with the provisions of the
Act and these Regulations, and after approval of the Minister. upon
recommendation of the Commission.

PART XV _-DISCLOSURE OF INFORMATION

53.—{1) The Commission through the Minister shall formulate
guidelines. in accordance with seetion 99 of the Act, regarding in particular
the proactive disclosure of informagion by the Commission or Contracting
Authority refated 10 public-privatc partnerships. including the elements of
information to be disclosed, timelines, confidential information, forms and
responsibilities for disclosure. validation of information to be published.

(2) The guidelines formulated puarsuant 10 subregulation (1} may be
reviewed and amended, from time 10 time.

ParT XVI—FCCL MANAGEMENT

24!} There shall be a committee 1o be called the PPP Fiscal Risk

Committee which shall consist of members appointed by the Minister. from
time to time.
{2) The PPP Fiscal Risk Committee shall consist of—
{g) the Sccrelary 10 the Treasury or his or her representative, who
shall be the chairperson;
{B) the Director of the Department of Feonomic Affairs ot his or her
representalive;
(c) Directer of Public Finance M anagement Or his ot her
representative;
(¢} Director of the Fconomic Planning and Development or fus of
her representative:
(e) Director of the Deht and Aid or his or her representative;
(s Director of the Budgeting or his or her representative:
(g) Director of Audit or his or her represeaiive; and

¢}y any other members. not exceeding three (3), as determined by
the Minister for supporting on technjcal matters related (O the project as
required, however, such members shall not be allowed to vole.

(3) The reprcsentatives from the Cormmission and the Contracting

Authorities may be invited to the PPP Fiscal Risk Commutlee meeting t©
present the project and provide clarific ations.

(4) The chairperson shall designatc a secretary of the PPP Fiscal Rizk
Committee and the secretary shall not be representative of the Contracting
Authoriiy.

Disclosure
framewaork
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Risk
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Functions af
PPP Fiscal
Risk
Commitize

{5) The PPP Fiscal Risk Committec shali meet periodically or whenever
needed by an invitation from its chairperson and the resolutions and
recommendations of the PPP Fiscal Risk Committee shall be execuied
unanimously or by the majority of votes of the members thereof, and in case
of a tie in vote, the side of which the chairperson has voted for shall prevail.

(6) The PPP Fiscal Risk Committec shail be entitled to invite experts and
technical people to be guided by their opinion on the issues presented Lo it
without having the right to participate in the voting.

{7) A member of the PPP Fiscal Risk Commitiee shall not be atlowed to
abstain from voting on any issue, and he or she shall be required write a
dissenting decision.

(&) The PPP Fiscal Risk Committee’s secretany shall undertake the
following tasks—

(@) organizing the schedule of the PPP Fiscal Rizk Committee’s
meetings and invitations for the meetings. recording the sess10n’s
minutes, keeping the records and any documents relaied 1o the PPP Fiseal
Risk Committee or its members:

{b) preparing the meeting agenda and distributing it 1o the members
of ihe PPP Fiscal Risk Commitiee; g

(¢} follow-up signing of the minutes of the PPP Fiscal Risk
Committee meetings. documenting and keeping them properly: and

(d) any other tasks assigned to him by the chairperson.

55, The PPP Fiscal Risk Comymittee shall—

() evaluate, following up and monitor the fiscal commitments of
each PPP arrangement and any updates to 1. and monitoring any
government support provided in accordance with the FCCL Framework
and providing the same to the Minister and the Commission for listing in
the records;

(b) monitor the mpact of any contingent liabilities on publiv
finances and public debt, upcaling their financial effect on fiscal
commitments, and proposing suggestions 1o avoid their potentiaily
negative effects;

(e ensuring the ihclusion of financial resources necessary for the
development and implementation of PFP ATARELIENLS When preparing
the general budget by the Ministry, including the medium-term
expenditures framework:

(d) following-up on the allocations in the general budget for the
instalments which arc directly due and fiscal commitments realized
during the implementation of PPP projects and the government support
needed for such projects in accordance with the Fund Manual;

(e) ensure that any installment 10 be made by the Contracting
Authority is consistent with the allocated resources to such Contracting
Authority in the general budget:



infarmation from the C"onu‘m‘ting Aulh(ﬂ'ﬂ}s ort
with the assessment.

Feasibility Study phase, including its recommen
and the Ministe

27th October, 2023

—— e —————— e

4133

US4
(7} review any proposed government support for a PpPp arrangement
whether direct or indirect and aligning  such support with the

Government’s ability to sustain t: and

SR

(2) conduct a comparison between the ppp Contracts that have been
agreed upon and the amendments that made o them after execution to
ensure that there has been no material change to allocation of risk, fiscal

commitments, contingent liabilities oy the proposed government support.

56.  The Contrac!ingAuthorizy shall collect and analyze information on  Dar
fiscal commitments, including direct liabilities ang contingent liabilities, waiburing
during all phases of the PPP arrangement. and prepare a teport on this and
submit it to the Commission, for referral to the Ppp Fiscal Risk Commitiec.

57.—(1) The PPP Fiscal Risk Commitree shat prepare the FC
Contracting Authority, provided thar it includes,
following.

CL report reer report
as a minimum, the

(a) brief description of the ppp arrangement:

(b) review and analysis of the sensitivity indicator of the PPP
arrangement cash tlows fo demonstrate the extont of its capacity to fulfil)

its direct and indirect financial obligations (FCCTL) in the Feasibility
Srudy;

(¢) evaluation of contingent liabilities:
(d) review the value for money analysis in the Feasibility Study:
fe) financial risk matrix of the PPP project for the quantitative

and
qualitative assessment ot the main finaneial risks;

(A review of the financial assumptions included in the Feasibility
Study;

{g) recommend ing a ceiling for the F CCL of each PPP arrangcrnient:

(h) following up the budgetary allocations for the ppp arrangement:
and

(7} tasks in accordance with any other provision o the Act and these
Regulations,

(2) The PPP Fiscal Risk Commiriee can request for additional

he Commission 1o hetp them

(3) The PPP Fiscal Risk Committee shall submit the FCCL Report a

dations, to the Commission
r, within twenty five days from the date of receiving the

referral from the Commission,

Report. within twenty days, to the Commission and the Minister at ot
phases of the ppp project. including at__

{4) The PPP Fiscal Risk Committee shall submit the updated FCCL

her
(a) finalization of Bigd Documents:

(h) after the hegotiations with the Preferred Bidder, before the
trotitication of the Successful Bidder:
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Amendments
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{¢) at Financial Close:

(d) during construction phase of the PPP project on an annual basis;
and

(e} during operations phase of the PPP project en an annual basis.

58.—{1) When any amendments are proposed to the PPP Contract after
the Commercial Close or in the Bid Documents. these proposed amendments
shall be referred by the Contracting Authority, throuch the Commission. to the
PPP Fiscal Risk Commitiee.

(2) The PPP Fiscal Risk Commitiec shall resiew the proposed
amendments and shali compare between the PPP Contract and the
amendments that will be made to it to cnsure that there is 1o matenal inrisk
allocation or FCCL and review the quantitative and gualitative risks in
consultation. with the Contracting Authority through the Commission.

{3) The PPP Fiscal Risk Committee shall submir the FCCL Report and its
recommendations fo the Contracting Authority and the Commission within
fifteen days from the date of receiving the referral from the Contracting
Authority through the Commission.

(4} In light of the review of the FCCL Report and the recommendations
of the PPP Fiscal Risk Commuttee, the Comemissjon shall submit its
recommendations on the Report to the Minister along with the FCCL Report.

59. At the beginning of each financial year, upon the PPP Fiscal Risk
Comimittee’s recommendation, the Minister shail 1ssue a decision setting a
ceiling for the overall fiscal commitments that the Ministry can allocate to
cover any fiscal commitments arising from PPP Projects. in accordance with
any of the following—-

(@) a percentage of the gross domestic product;

(b} a percentage of the public revenues: and

(¢) any other method that the Minister may determine. upon the
reconumendation of the PPP Fiscal Risk Committee.

60. The Commission shall prepare and publish, from time fo time, a
FCCL Framework providing guidance on estimating and managing the fiscal
and contingent liabilities arising from the PPP projects during various siages
of PPP project lifecycle,  ~

PART XVII__PPP PROJECT FINANCING FUND

61.—(1) In relation to the PPP Project Financing Fund, the monies may
be used for the following functions —

() supporting the Contracting Authoritics and Commission in
preparation, tendering and management of PPP projects via third parties,
including transaction advisory and rclated consultancy services,
advertisement and marketing of the PPP projects;
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{¢) at Financial Close;

{d) during construction phase of the PPP rroject on an annual basis:
and

(e} during operations phase of the PPP project on an annual basis.

Amendments 58.—(1) When any amendments are proposed ta the PPP Contract after
the Commercial Close or in the Bid Documents. these proposed amendments
shall be referred by the Contracting Authority. through the Commission. fo the
PPP Fiscal Risk Committee.

(2) The PPP Fiscal Risk Committee shall review the proposed
amendments and shall compare between the PPP Contract and the
amendments that will be made to it to ensure that there is 110 matertal in risk
allocation or FCCL and review the quantitative and qualitative risks in
consultation. with the Contracting Authority through the Commission,

{3) The PPP Fiscal Risk Committee shall submit the FCCL Report and its
recommendations to the Contracting Authority and the Commission within
fifteen days from the date of receiving the referral from the Contracting
Authority through the Commission,

(4) In light of the review of the FCCL Report and the recommendations
of the PPP Fiscal Risk Committee, the Commission shatl submit its
recommendations on the Report to the Minister along with the FCCL Report.

Annual FCCL 59. At the beginning of each financial vear, upon the PPP Fiscal Risk
veilings Commitiee’s recommendation, the Minister shall issue a decision setting a
ceiling for the overall fiscal commitments that the Ministry can allocate to
coter any fiscal commitments arising from PPP Projeets. in accordance with
any of the following
{a}a percentage of the gross domestic product;
(b} a percentage of the public revenues: and

(¢) any other method that the Minister nray determine, upon the
recommendation of the PPP Fisca! Risk Committec.

FOCL 60.  The Commission shall prepare and publish, from time 1o time. a

Framework  FCCL Pramework providing guidance on estimating and managing the fiscal
and contingent liabilitics arising from the PPP projects during various stages
of PPP project lifecycle.  *

Papt XVI_PPP Paciper Fivaneiwa Diso

Fuad and i 61.-—(1} In relation to the PPP Project Financing Fund, the monies may
functions be used for the following functions —

(@) supporting the Contracting Authorities and Commission in
preparation, tendering and management of PPP projects via third parties,
including transaction advisory and related consultancy services,
advertisement and marketing of the PPP projects;
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(&) supporting the Commission, including for transaction advisory
and refated consultancy services, public awareness and marketing,
capacity building activities, knowledge management, and recurring
expenses of the Commission:

{¢) supporting the Private Party in the provision of Viability Gap
Funding for PPP projects including capital grants during construction or
opetations of the project, recoverable advances 1o the PPP project, and
any other category of support 1o the PPP projects as may be advised by
officer administering the Fund, in consultation with the Commussion: and

{d) provision of a source of liguidity to meet contingent liabilities
arising from a PPP project.

(2) Additional sources of monies 1o the Fund may be appropriated by the
Parliament, in consultation with the Commission.

(3} The Commission may establish subcommittees for better governance
and operations of the Fund.
62. In relation to the Fund—

{@) the montes paid to the Fund shajl be paid into bank accounts
opened for the purposcs of the Fund:

{b) Accounts shall be opencd in the banks recognized by the
Reserve Bank of Malawi: and

(¢} different bank accounts may be opened for the purposes of the
tund’s functioning, if needed.

63.—(1) The Fund shall be subject to both internal and external audits in
accordance with the provisions of the Public Audit Act,

(2} The joternal audit shall be conducted by the Central Internal Audit
and shall comply with international Professional Practices Framework as
issued by the Institute of Internal Auditors.

(3} The external audit of the Fund shall be carried out by the Office of'the
Auditor General or another external auditor appointed by the Commission.
subject to approval of the Auditor General.

64.—(1) The Chief Executive Officer of the Commission shail he
designated as the officer administering the Fund.

(2) The functions of officer administering the Fund shalt he—

() act as a secretary and technical arm ro the Commission:
(b) supervise and control the administration of the Fund:

{c) prescribe all forms and prepare all funding documentation
necessary for proper administration of the Fund:

(d) prepare estimates of annual revenue and expenditure of the Fund
relating to the public private partnerships program and the Fund's
operational expenses and submit it 1o the Commission for adoption;

Fund
accounts

Audit of the
Fund
Cap, 370t

C:iicer
adrmistarning
the Fund
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(e) establish proper systems of control and oversight over the
operations of the Fund,

(/) advise and consult the Comimission on matters relating 10 the
administration of the Fund;

(g) advise and consult with the Secretary to the Treasury on matfers
relating to the administration of the Fund as may. from time to time, be
necessary:

(h) keep and maintain complete financiai records of all projects
supported under the Fund;

(i) advise the Commission on trends and projections relating to the
financing requirements under the Fund:

(j} prepare non-financial performance repors of the Fund and
subimmit it to the Commission for adoption:

(k) cause to be kept proper books and records relating to the Fund
and to the activities financed under the Fund:

() prepate, monitor the budget of the Fund in accordance with
guidelines provided in the Fund manuat:

(m) prepare, sign and submit to the Auditor General in respect of
each financial year and within three months after end of each financial
vear, a statement of accounts relating o the Fund in the form preseribed
by the Public Finance Management Act and file a copy to the Treasury
and the Commission on Revenue Allocation;

() furnish any additional information which is proper and sufficient
for proper discharge of the mandate of the Auditor General: and

(0} any other function as may be entrusted by the Commission.

65.—(1) The Commission shall establish a secretariat for the Fund with

appropriate resources as may be designared on the Fund manual.

(2) The functions of the secretariat in relation to Fund are to—
{a) support officer administrating the Fund in the administration of
the Fund;
() notify every eligible entity of the Fund and the Fund’s mandate;
(¢) develop and publish standardised forms for use by eligible
entifies;
(d) develop and publish the procedures for the managing
applications made by eligible entities:
(¢} prepare an annual budget in accordance with—
(i} the provisions of the Act;
(ii) the budget preparation guidelines as per the Government
Financial Regulations and Procedures; and
{ii1) the annual budget guidelines issued by the Treasury;
(/) prepare every Funding Agreement between the Fund and eligible
entity:
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(¢) ensure that every cligible eniity that has received an allocation
from the Fund reports adequately on the use of the allocation: and

{h) monitor the progress of projects that have received an allocation
from the Fund.

66.—(1) The Commission shall prepare and publish. from time to time,
a manual for governance and operations of the Fund.

{2) The manual shall provide for, among other things—.
(«) governance structure of the Fund;
(b) eligible activities and criteria to access the funds;
{¢) the accounting standards applied by the Fund;
{d) the financial policies and procedures of the Fund:
() budget and cash-flow management at the Fund:
(f) reporting mechanisms;
{g) financial regulation;
{#1) monitoring and evaluation of the Fund: and
(i) standard forms,

Made this 27th day of October, 2023,

S. CHITHYOLA

Fund Manual

(FILE NO. PFMS/2/1) Minister of Finance and Economic Affairs

GOVERNMENT NOTICE No. 59

PUBLIC FINANCE MANAGEMENT ACT
INo. 4 of 2022}

PUBLIC FINANCE MANAGEMENT (INTEGRATED FINANCIAL
MANAGEMENT INFORMATION SYSTEM REGULATIONS. 2023
N EXERCISE of the powers conferred by section 113 of the Public Finance
Management Act, 2022, 1, SIMPLEX CHITHYOLA. Minister of Finance and Economic Affairs.

make the following Regulations—

{ These Rogulations may be cited as the Public Finance Management  Crranian

(Integrated Financial Management Information System) Regulationsg, 2623,

2. (1) The Accountant General shall use an integrated financial
management information system in the management of public resources.

(2) The integrated financial management information system shall be an
integrated computerized accounting platierm for all transactions involving
public money and assets to promote effectiveness, transparency. and
accountability.

{3) The integrated financia] management information system shall be
used for. but not limited to—

Integrated
financial
management
information
system




/\

4140 27th October, 2023

Management of 2.—(1) The Accountant General shall manage the Treasury Single

Treasury Single :
- ¥ Account manually and electronically.

{2) A controlling officer shall electronicaily account for revenue and
expenditure for bank accounts linked to the integrated financial management
information systemn platform.

(3) A controlling officer shall account for revenue and expenditure for
bank accounts which are not linked to the integrated financial management
information system platform.—

{«) manually; and

() report to the Accountant General, within ten days after the end
of the previous month from the time the transactions in guestion took
place.

{4y The Accountant General shall consolidate the reports under
subregulations {2} and (3) and submit to the Secretary to the Treasury.

(5) The Accountant General shall ensure that all corresponding ledgers
and other accountng information in the integrated financial management
information system replicates the structure of the Treasury Single Account.

Revenue 3.—(1) A controlling officer of a revenue collecting public body shall
coliectionin deposit the revenue into a revenue collecting account maintained by the public

the Treasuny  hody at a commercial bank.
Singls

Aent {2) The Accountan! Generat shall deposit revenue, collected in the form
of interest on advances, in a revenue holding account maintained at the
Reserve Bank of Malawi.

(3) A revenue collecting account shall hold the funds for a period
specified n the agreement between a—

(a) commercial bank and the Accountant General: or
(h) commercial Bank and the Malawi Revenue Authority.

{4} A commercial bank shall transfer the funds under subregulation {3)
to—

{a} in the case of departmental receipts, the consolidated
deparimental receipt account at the Reserve Bank of Malawi and
thereafter the Reservé Bank shall transfer the funds to the revenue
consolidated aceount;

(b in the case of the Malawi Revenue Authority, the Malawi
Revenue Authority revenue holding account at the Reserve Bank of
Malawi and thereafter the Reserve Bank shall transfer the funds to the
revenue consolidated account; and

(¢) in the case of state-owned enterprises, Treasury Funds, Trust
Funds, Councils, and all other Public bodics, their revenue holding
accounts at the Reserve Bank of Malawi or through a dedicated account
as the Secretary to the Treasury may deem fit for the smooth operations
of the Treasury Stngle Account.
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(53 A controlhing officer of a revenue collecting public body shall collect
funds through-~
{a) e-receipting:
(b} bank transfer;
{¢) mobile money platforms hnked te its bank account: or
{d} any other platforms as may be dewermined, from fime Lo time, by
the Secretary to the Treasury.
4, A donor partner shall deposit funds into a dedicated foreign currency
denominated account demicited at the Rescerve Bank of Malawi,
S— 1} Disbursements of funds from the Treasury Single Avcount shall
be made by electronic funds wansfer,

{23 Where the funds are from the Consehdated Fund, the Secretary to the
Treasury shall disburse the funds directly fo the operating account of a public
body.

(3} Where funds are from a non-consolidated fund. the Accountant
General shall disburse the funds from the Reserve Bank of Malawi to an
operating account of a public body.

(4) Where it s not possible to disburse the funds using the integrated
tinapcial information management svstem or efcctronic funds wansfer. the
disbursements shall be made

(a) using the eredit ceiling authority arrangement; or
{5) 1 such other manner as the Accountant General may direct.

¢5) Donor funds, held in a foreign currency denominated account at the
Reserve Bank Malawi, shall, on demand. be transforred 1o a iocal nolding
account.

Made this 27th day of October, 2023
S. CHIFHYOLA

Donor funds

[Hebursement
s af funds
{fram the
Treasury
Singic
Accoun

(FILE NO.PFMS/2/T) Minister of Finance and Economic Aflairs
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