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Decree No. 18

[Section 116 (2)}

THE FEDERAL MILITARY GOVERNMENThereby decrees as
follows —

, Parr I—Jurispicrion

1.—(1) After the. commencement of this Decree a matrimonial cause
shall not be instituted otherwise than underthis Decree ; and if a matrimonial
cause has been instituted before the commencement of this Decree but not
completed, it shall be continued and dealt with only in accordance with the
provisionsofthis Decree prescribed in that behalf.

(2) Where beforeor after the commencementof this Decree a matrimo-
nial cause has been oris instituted, and whetherofit has been completed,
proceedings in relation thereto for anyrelief or order of a kind that could be
sought under this Decree shall be instituted after the commencementofthis

Decree only under this Decree, so however that, subject to the succeeding
provisions ofthis and the next section—

(a) any jurisdiction of a court of summary jurisdiction of a State or of a _
court on appeal from such a court, under the law of that State, to make—

(2) orders with respect to the maintenance of wives or children or the
custody ofor access to children ; or

(#) separation orders or other orders having the effect of relieving a
party to a marriage from anyobligation to cohabit with the other party,

_ shall not be affected by this Decree or any proceedings thereunder ; and

Institution
of matrimoe
nial cause
proceedings
only under
this Decree,
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Jurisdiction
in matrimo-
nial causes.

(6) proceedings for or in respect:of such an order, or for its enforcement,

may be continuedorinstituted as if this Decree had not been made.

(3) Where a marriage is dissolved or annulled,by a decree of2, court, of

competentjurisdiction under this Decree— ny

(a) any jurisdiction of such.a court of of.2 court on appeal from such a

- court, to make orders of the kind specified in subsection (2) (a) above shall,

__ byvirtueof this subsection, cease to be applicable in;relation tothe parties

to the marriage orthe children-of the marriage;and.

_ (b) any.orderof that kind (unless it is a maintenance order,when sub-

section(5) below will apply) made‘by such a court in relation to’those

parties orchildren shall ceasetohaveefiect’) 9 SF Tr

(4) A court in the exercise of its jurisdiction under this.Decree may:at
any time by order direct that an order of the kind specified in subsection (2)

(a) above made bya court of summary jurisdiction, or. by a.court on appeal

fromsuch a.court, shall cease to have effect ; andthat order shall cease’to
have effect accordingly.

(5) Where an orderofthe kind specified in subsection (2) (a) above made

with respect to the maintenanceofa wife or of children ceases to have effect

under subsection (3) or (4) ahove, the.order.made may,in so far as it relates
to any period before it so ceased to haveeffect, be enforced asif thisDecree
had not been made.

2.—(1) Subject to this Dedree,,a:persan may institute a matrimonial
cause under this Decree in the High Court of any State of the Federation,
andfor that purpose the High Court of each State of the Federation shall have
jurisdiction to hear and determine—

- (a) matrimonial ‘ciuses institutéd’urider thie Decreejand ‘©

(6) matrimonial causes (not being matrimonial causes to which section
101 of this Decree applies) continuedin accordance with the provisions of
Part IX ofthis Decree, so however that jurisdiction under this Decree in

respect of matrimonial causes within this paragraphshall be restricted
to the court in which the matrimonial cause wasinstituted,

and in any case where maintenance is ordered in proceedings in a High

Court, a court of summary jurisdiction in any State shall havejurisdiction

to enforce payment in a summarymanner, a

(2) Proceedings foradectee—"9°

(a) of dissolution of marriage ; Or 7

(6) of nullity of a voidable marriage ; or

(c) of nullity of a void marriage 5or |.

(d) of judicial separation;or

(e) of restitution of conjugal rights ; or”

~ ¢f) of jactitation of marriage,

may be instituted underthisDecree only by a person domiciled in Nigeria,
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GyFor ‘thé, avoidance of doubt it is hereby,declared that a person
domiciledisi anyStateofthe Federation is domiciled in Nigeria for the
purposes of this Decree and ‘mayinstitute proceedings under this Decree in
ae High Court of‘any State whether or notheisis domiciled. in that Particular
tate.: ;

32-44) Subject to the provisions’ ofthissection, a marriage that takes
- place after the commencementof this Decree is void iin any of the following
cases. but not-atherwise, that'is. to say,where~°

(4) either of the parties is, at the timeof the mariage, lawfully matried
to some other person ;

(5) the parties are within the prohibited degrees of corisanguinity or,
subject to section 4 of this Decree, of affinity; |

(c) the marriage 'is nt'a valid marriageunde? the law of the place where
: ‘the.marridge.takes place,by reasonof a failure to.:complywiththe require-
ments of the law of that place with respect to the form ofsolemnization
of marriages; :

(4) the consent of either of the parties is. not a realconsent because—

“) @) it-was obtained-by duress-or fraud; or...
. ().that partyis, mistaken. as to. identity of the other party, or as to

thenature ofthe ceremony-performed; or
(ii): that. party is mentally incapable of understanding the ‘nature of

the marriage contract ;

- (e) either of'the parties is hotof marriageable ape,

(2) The prohibiteddegrees of consanguinity and affinity respectively
on and after the commencement ofthis’ Decree shall be those set out in
Schedule 1 to this Decree,‘and none-other,

'(3) Atharriage solemnized’ before the commencement of this Decree
shall not’bevoidable on the gtounds of consanguinity or affinity of the
parties unless the parties were, at the time of the marriage, within one of the
degrees of consanguinity or affinity sét out in Schedule 1 to this Decree ;
but: nothing inthis subsection shall: make. voidable a marriagethat would
not; apartfrom thisprovision, be voldabie.’. Do my

7 A—(1) Where two persons. who are svithin the prohibited degrees of
‘affinity\wishta’taatrygach other,they may apply,iin writing, to a judge for
‘permission to do 80.

(2) If the judgeiis satisfied that the circumstances ofthe particular case
are so exceptionalas to justify the granting of the permission sought he may,
by, order, permittheapplicantsto.marry.one.another..

_ ai 9(3)-Where personsmarryinpursuanceof.perthission:granted underthis
section,thevalidityoftheir marriage shall not be affected by the factthat they
‘are within the prohibited degreesof affinity;:-
**-(4)""The Headof the Federal Military ‘Government may arrange with

the Military Governor or Administratorofa State for the performance by
judgesof the HighCourtofthatState of functions underthissection.

(5),An:this section,-,{Gudge” qneans. a,| judge*iin respect of ‘whom an
arrangement madeunder subsection (4) above.is applicable..

 

(6) Rules:made: under section’ 112 ofthis.Decree may make pprovision
for the practice and procediite in andin Connection withapplications under

Void
marriages
an
prohibited
degrees of
consangui-
nity.

~

Marriage of
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within
prohibited
deprecs of
affinity.
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this section, and may include provision for or in relation to the summoning
"of witnesses, the production of documents, the taking of evidence on oath o
affirmation, and the paymentofexpenses ofwitnesses.

5.—(1) Subject to this Decree, a marriage that takes place after the
commencement of this Decree not being a marriage that is void, shall be
voidable in the following cases but not otherwise, that is to say, where at the
time of the marriage—

(a) either party to the marriage is incapable of consummating the
marriage;

(6) either party to the marriage is—
(2) of unsound mind ; or

(ii) a mental defective ; or
(id) subject to recurrent attacks of insanity or epilepsy ;

(c) either party to the marriage is suffering from a venerealdisease in a
communicable form ; or .

(d) the wife is pregnant by a person other than the husband.

(2) For the purposes of this section, “mental defective” means a person
who, owing to an arrested or incomplete development of mind, whether
arising from inherent causes or induced by disease or injury, requires over-
sight, care or control for his own protection or for the protection of others
and is, by reason of that fact, unfitted for the responsibilities of marriage.

6.—(1) Save as expressly provided in this Part of this Decree, nothing
in this Part shall affect the validity or invalidity of a marriage that took place —
before the commencementof this Decree.

(2) A provision of this Decree shall not affect the validity or invalidity
of a marriage where it would not be in accordance with the rules of private
international law to apply that provision in relation to that marriage.

7. For the purposes of this Decree,— .
(a) a deserted wife who was domiciled in Nigeria either immediately

before her marriage or immediately before the desertion shall be deemed
to be domiciled in Nigeria ; and Oe

(b) a wife whois resident in Nigeria at the date of instituting proceedings
under this Decree and has been so resident for the period of three years
immediately preceding that date shall be deemed to be domiciled in Nigeria
at t date, ‘

__ 8. Thejurisdiction conferred on a court by this Decree shall be exercised
in accordance with this Decree ; and any law in force immediately before the
commencement of this Decree which confers jurisdiction in divorce or
matrimonial causes on the High Court of a State or provides for the law and
practice to be applied in the exercise of that jurisdiction shall, to the extent
that it does so, cease to have effect.

9.—({1) Where it appears to acourt in which a matrimonial cause has
been instituted under this Decree that a matrimonial cause between the
parties to the marriage or purported marriage has beeninstituted in another
court having jurisdiction under this Decree, the court may in its discretion
stay the matrimonial cause for such timeas it thinks fit. _
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(2) Where it appears to 4 court in which a matrimonial cause has been
institutedunder this Decree (including a matrimonial cause in relation to
which subsection (1) above applies) that it is in the interests of justice that
the matrimonial cause be dealt with in another court having jurisdiction to
hear and determine that cause, the court may transfer the matrimonial cause
to the other court.

- - (3) The court. may exercise its powers underthis section at any time
and at ‘any stage either on application by. any of the parties, or of its own
motion..: : ' : . .

(4) Where a matrimonial cause is transferred from a court in pursuance
of this section— ;

(a)all documents filed of record in that court shall be transmitted by
the registrar or other proper officer of that court to the registrar or other
properofficer of the court to which the cause is transferred ; and

(6) the court to which the cause is transferred shall proceed as if the
cause had been originally instituted in that court, and as if the same
proceedings had been taken in that court as had been taken in the court
from which the cause was transferred; but all subsequent proceedings
shall be in accordance with the practice and procedure of the court to
which thecause is transferred. - ;

10. All courts having jurisdiction under this Decree shall severally act
in aid of and be auxiliary to one anotherin all matters under this Decree.

Part II—MATRIMONIALRELIEF
Reconciliation

11.—({1) It shall be the duty of the court in which a matrimonial cause
has been instituted to give consideration, from time to time, to the possibility
ofa reconciliationof the parties to the marriage:(unless theproceedings are
of such a nature that it would not be appropriateto do so), and if at any time
it appears to the judge constituting the court, either from the nature of the
case, the evidencein the proceedings or the attitude of those parties, or of
either.of them, or of counsel, that thereis a reasonable possibility of such a
reconciliation, the judge may do all or any of the following, that is to say,
he may— . Smt

* (a) adjourn the proceedings to afford those parties an opportunity of
‘becoming reconciled or to enable anything to be done in accordance with
either of the next two succeeding paragraphs ;

' -. (6) with the consent of those parties, interview them in chambers, with
or without counsel, as the judge thinks proper, with a view to effecting a

reconciliation ; - . . ,

“(c) nominaté a person with experience or training in marriage concilia-
- tion, or in special circumstances, some other suitable person, to endeavour
withtheconsent ofthe parties, to effect a reconciliation. ; ;

(2) If,not less than fourteen days after an adjournmentunder subsection
(1) above has taken place, either of the parties to the marriage requests that
the hearing be, proceeded with, the judge shall: resume the hearing, or the
proceedings may be dealt with by another judge, as the case may require,
as soon as practicable.

Courts to-
aid one
another.

Reconci-

liation,
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12: Where: 2 judge has acted as conciliator undersection 11°(1) (6)
above but the attemptto effect a reconciliation has failed, thejudge shall not,
except-at the request of the parties to the proceedings, continue to hear the
proceedings, or determine the proceedings ; and, in the absenceof such a

request, theproceedings shallbe dealt withby anotherjudge.

13. Evidence of anything said or of any admission madein the course
ofan-endeavour toeffect 2 reconciliation under this: Partofthis: Decree

shalt not’be admissible in any court (whetherexercisingfederal jutisdiction |

or not) or in proceedings before a person authorised by any enactment,

federal or state, or by consent of parties, to hear, receive and’ examine
evidence.

14. A marriage conciliator shall, before entering upon the performance

of his functions as such a conciliator, make and subscribe, before a person
authorised in Nigeria to take affidavits, an oath or affirmation of secrecy in
‘accordance withtheform inSchedule 2tothis Decree. :

. Dissolution ofmarriage .

15.—(1) A petition under thisDecree bya party to a marriagefor a
decree of dissolution of the marriage may be presented tothe-court by:either

party to the marriage upon the ground that the marriage has broken down
irretrievably. . ce gt

(2) The court hearingapetitionfor a decree ofdissolution of a marriage
shall hold the marriage to have broken down irretrievably if, but only if, the

petitionersatisfies the courtof one or moreof thefollowing facts—

(a) that the respondent has wilfully and persistently refused to consum-
mate the marriage ;

(b) that since the marriage the. respondent has committed adultery

- and the petitioner findsit intolerable to‘live with the respondent ;

(c) that since the marriage-the respondent has ‘behaved:it such a way
that the petitioner cannot reasonably be expected. to live with the
respondent; oo Lo Sopne

(d) that the respondent has deserted the petitioner ‘for a continuous
period of at least one‘year immediately preceding tlie presentation of the
Petition ; Ct a

(e) that the parties to the marriage have lived apart for acontinuous
period of atleast two years immediately: preceding the presentation of

the petition and the respondent‘does not objectto a decreebeing granted;

(f) that the parties to the marriage have lived apart for a continuous
period of at least three years immediately preceding the presentation of
the petition ; " ; eo

(g) that the other party to the marriage has, for a period of‘not less

than one year, failed to: comply with a decree -of restitution of conjugal.
' rightsmadeunder this Decree; .- Sta, : .

(h) that the other partyto the marriage has been absent from: the
_ petitioner for such time.and in such circumstancesas to providereasonable
grounds for presumingthathe or she is dead... ne

(3) For the purposes of subseption (2)(e).and (£)above the parties to.a
marriage shall be treated as living, apart unless they are living with each
other in the same household. | cee, oe
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~~ 16.—(1) Without prejudice to thegenerality of section 15 (2) (c) of this Provisions

Devree; the-court hearing a petition for a decree of dissolution of marriage supplemen-
shall hold that the petitioner has satisfied the court of the fact mentioned in .¥ oO 8
the said‘section (15) (2) (c) if the petitioner satisfies the court that—

(a) since the marriage, the respondenthas committed rape, sodomy,or

bestiality ; or - . :
. (b) since themarriage, the respondent has, for a period of not less than
‘two years—'. CO ,

.. (i) been a habitual drunkard ; or

__.+ (i) habitually been intoxicated by reason of taking or using to excess
any sedative, narcotic or stimulating drug or preparation,
‘or has, for a part or parts of such a period, been a habitualdrunkard and

has, for the other part or parts of the period, habitually been so intoxi-
cated ; or

-- (c)since’the marriage, the respondent has within a period not exceed-
ing fiveyears— :
_” (@) suffered frequent convictions for crime in respect of which the
‘respondent has been sentenced in the aggregate to imprisonment for
not less than three years ; and

_ (#) habitually left the petitioner without reasonable means of
support ; or ;
(d) since the marriage, the respondent has been in prison for a period

_ of notless than three years after conviction for an offence punishable by
_ death or imprisonmentforlife or for a period of five years or more, and
is still in prison at the date of the petition ; or

(e) since the marriage. and within a period of one yearimmediately

"preceding the date of the petition, the respondent has been convicted of—

+. (é) having attemptedto murderor unlawfullytokill the petitioner ; or
(#4) having committed an offenceinvolving the intentional infliction

of grievous harm or grievous hurt on the petitioner or the intent to

inflict grievous harm or grievous hurt on thepetitioner ; or

(f) the respondent has habitually and wilfully failed, throughout the
period of two years immediately preceding the date of the petition, to pay

_ Maintenance for the petitioner—

(i) ordered to be paid under an order of, or an order registered in

-.acourtin the Federation;or a
(i) agreedto be paid under an agreement between theparties to the

martiage providing for their separation ; or

~ (g) the respondent—
(i):is, at the date of the petition, of unsound mind and unlikely to

recover ; and eo

- + Gi) since the marriage and withinthe period of six years immediately

preceding the date of the petition, has been confined for a period of,
or for periods. aggregating, not less than five years in an institution

: yhere persons may be confined for unsoundness of mind in accordance
.-. Swith law, oritr more than one such institution..

(2) Wherea petition is based on the fact mentioned in section 15 (2) (A)

of this Decree— - . .

... (a) proof that, for a-period of seven years immediately preceding the
_. .dateof thepetition, the other party fo:themarriage‘was continuallyabsent

from the petitioner and that the petitioner has no reason to believe that
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the other party was alive at any time within that period is sufficient to -
establish the fact in question, unless it is shown that the other party to the.
marriage was alive at a time within that period ; and .

(6) a decree made pursuant to the petition shall be in the form of a
decreeofdissolution of marriage by reason of presumption of death.

17.,—(1) Where the petitioner alleges that the respondent has behaved
in such a way that the petitioner cannot reasonably be expected to live with
him but the parties to the marriage have lived with each other for a period
or periods after the dateofthe occurrenceof thefinal incident relied on by the
petitioner and held by the court to support his allegation, that fact shall be
disregarded in determining for the purposes of section 15 (2) (c) of this
Decree whether the petitioner cannot reasonably be expected to live with
the respondentif the length of that period or of those periods together was
six months or less,

(2) In considering for the purposes of section 15 (2) of this Decree
whether the period for which the respondent has deserted the petitioner or
the period for which the parties to a marriage have lived apart has been
continuous, no account shall be taken of any one period (not exceeding six
months) or of any two or more periods (not exceeding six months in all)
during which the parties resumed living with each other, but no period
during which the parties lived with each other.shall count as part ofthe period
of desertion or of the period for which the parties to the marriage lived
apart, as the case may be. .

(3) References in this section to the parties to a marriage living with
each other shall be construed as references to their living with each other
in the same household.

18, A married person whoseconduct constitutes just cause or excuse for
the other party to the marriage to live separately or apart, and occasions that
other party to live separately or apart, shall. be deemed to have wilfully
deserted that other party without just cause or excuse, notwithstanding that
that person may not in fact have intended the conduct to occasion that other
party to live separately or apart.

19.—(1) Where husband and wife are parties to an agreement for
separation, whether oral, in writing or constituted by conduct, the refusal
by one of them, without reasonable justification, to comply with the other’s
bona fide request to resume cohabitation shall constitute, as from the date of
the refusal, wilful desertion without just cause or excuse on the partof the
party so refusing.

(2) For the purposes of this section, “reasonable justification”. means
justification that is reasonablein all the circumstances, including the conduct
of the other party to the marriage since the marriage, whether that conduct
took place before or after the agreement for separation.

20. Where a party to a marriage has been wilfully deserted by the other
party, the desertion shall not be deemed to have been terminated by reason
only that the deserting party has become incapable of forming or having
an intention to continue the desertion, if it appears to the court that the
desertion would probably have continued if the deserting party had not
become so incapable.

21,. The court shall not find that a respondenthas wilfully and persistently
refuse i to consummate the marriage unless the court is satisfied that, as at
the commencementof the hearing of the petition, the marriage had not been
consummated. "
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22, Where—

(a) a person has been sentenced to imprisonmentin respect of each of
- two or more crimes that, in the opinion of the court hearing the petition,

arose substantially out of the same acts or omissions ; and

(b) the sentences were ordered to be served, in whole or in part,
concurrently,

then, in reckoning for the purposes of section 16 (1) (c) of this Decree the
period for which that person has been sentenced in the aggregate, any period
during which two or more of those sentences were to be served concurrently
shall be taken into account onceonly.

23. A finding in accordance with section 16 (1) (f) of this Decree shall not
be made unless the court is satisfied that reasonable attempts have been
made by the petitioner to enforce the order or agreement under which
maintenance was ordered or agreedtobe paid.

24, A finding in accordance with section 16 (1) (g) of this Decree shall not
be made unless the court is satisfied that, at the commencement of the

hearing of the petition, the respondent was still confined in an institution
referred to in the said section 16 (1) (g) and was unlikely to recover.

25. On the application of the respondent made in the course of

proceedings for a decree of dissolution of marriage, the court may,if it
considersitjust and properin the circumstancesofthe case to make provision

‘ for the maintenance of the respondent or other provision for the benefit of
the respondent, refuse to make a decree unless and until it is satisfied that
the petitioner has made arrangements satisfactory to the court to provide

the maintenance or other benefit as aforesaid upon the decree becoming
absolute.

26. Except where section 16 (1) (g) of this Decree applies, a decree of
dissolution of marriage shall not be made if the petitioner has condonedor

connivedat the conduct constituting the facts on which the petition is based.

27. A decreeofdissolution of marriage shall not be madeifthe petitioner,
in bringing or prosecuting the proceedings, has been guilty of collusion with
intent to cause a perversion of justice.

28. The court may,in its discretion, refuse to make a decree of dissolu-
tion of marriageifsince the marriage—

(a) the. petitioner has committed adultery that has not been condoned

by the respondentor, having been so condoned,has beenrevived;

. (b) the -petitioner has wilfully deserted the respondent before the
happening of the matters relied upon by the petitioner or, where those

matters involve other matters occurring during, or extending over, a

period, before the expiration of that period ; or

(c) the habits of the petitioner have, or the conductof thepetitioner has,
conducedor contributed to the existence of the matters relied upon by the

petitioner.

29, Where both a petition for a decree of nullity of a marriage and a
- petition for a decree of dissolution of that marriage are before a court, the

court shall not make a decree of dissolution of the marriage unless it has

dismissed the petition for a decree of nullity of the marriage.
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30.—(1) Subject to this section, proceedings for a decree of dissolution
of marriage shall not be instituted within two years after the date of the
marriage except by leave of the court. © =...

2) Nothing in this section shall apply to the institution of proceedings
based on anyofthe matters specified insection 15 (2) (a) or(b) or 16 () (a) of
this Decree, or to the institution of proceedings for a decree of dissolution of
marriage.byway of cross-proceedings._ . . -

(3) The court shall not. grant leave under this-section to institute pro-
ceedings except on the groundthat to:refuse to-grant the leave would impose
exceptional hardship on the applicant or that the case is one involving
exceptional depravity on the partof the other party to the marriage.

(4) In determining anapplication for leave to institute proceedings
under this section, the court shall have regard to the interest of anychildren
of the marriage, and to the question whetherthere is any reasonableprobabi-
lity of a reconciliation between the parties before the expiration of the period -
of two years afterthe date of the marriage. : Ds

(5) Where, atthe hearing of proceedings that have been ‘instituted by
leave of the court under this section, the court is satisfied that the leave was .
obtained by misrepresentation or concealment of material facts, the court
may— |

(a) adjourn the hearing for such period as the court thinks fit ; or

(5) dismiss the petition on the ground that the leave was so obtained.
(6) Where, in a case to which subsection (5) above applies, there is a

cross-petition, if the court adjourns or dismisses the petition under that
subsection, it shall also adjourn for the same period, or dismiss, asthe case
maybe, the cross-petition ; but if the court, having regard to the provisions
of this section, thinks it proper to hear and determine the cross-petition,it
may do so, and in that case it shall also hear and determine the petition.

The dismissal of a petition or a cross-petition under subsection. (5) or(7)
(6) of this section shall not prejudice any subsequent proceedings on the
same, or substantially the same, facts as those constituting the ground on
which the dismissed petition or cross-petition was brought.

(8) Nothing in this section shall prevent the institution of proceedings,
after the Period of two years from the date of the marriage, based upon
matters which have occurred within that period.. os

(9) In this section, a reference to the leave of the court shall be deemed _
to include a reference to leave granted by a court on appeal.

31.—(1) A party to a marriage, whether husband or wife, may, in a
petition for a decree of dissolution of the marriage alleging that the other
party to the marriage has. committed adultery with a person or including
that allegation, claim damages from that person on the ground that that
person has committed adultery with theother party to the marriage and,

_ subject tothis section, the court may award damages accordingly.

(2) The court shall not award damages against a person ‘where the
adultery of the respondent with.that person has been condoned, whether
subsequently revived or not, orif a decreeof dissolution of the marriage
based on the fact of the adultery. of the respondent with that person, or on
factsincluding that fact,isnotmade. ! ;ef
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(3) Damagesshall not be awarded under this Decree in respect of an act
of adultery committed more than three years before the date of the petition,

_ (4) The court may direct in what manner the damages awarded shall be
paid.orapplied and may,if it thinks fit, directthat they shall be settled for the
benefit ofthe respondentor the children of the marriage. —

32.—(1) Where, in a petition for a decree of dissolution of marriage
or in.an answer to such a petition, aparty to the marriage is alleged to have
committed adultery with a specified person, whether or not a decree of
dissolution of marriage is sought on the basis of that allegation, that person
shall, except as provided byrules of court, be madeaparty to the proceedings.

(2) Where, in a petition for a decree of dissolution of marriageor in an
answerto such a petition, a party to the marriageis.alleged to have committed
rape or sodomy on or with a specified person, whether or not a decree of
dissolution of marriage is sought on the basis of that allegation, that person —
shall, except as provided by rules ofcourt, be served with notice that the
allegation has been made and is thereuponentitled to intervene in the
proceedings. . |

(3) Where a person has been made a part to proceedings for a decree
of dissolution of marriage in pursuance of subsection (1) above, the court
may,: on the:applicationof that person,if it is satisfied after the close of the
case for the. party to the marriage who alleged the adultery that there is not:
sufficient evidence toestablish that that person committed adultery with the
other party to the marriage, dismiss that person from the proceedings,

: 33, Where a decree of dissolution of marriage under this Decree has
becomeabsolute, a party:to the marriage may marry again as. if the marriage
had been dissolved by death.

Nullity of marriage
34. Subject to the following provisions of this Part of this Decree, a

petition under this Decree for nullity of marriage may be based.on the
ground that the marriage is void, or on the ground that the marriage is
voidable'at thesuit of the petitioner.

' 35. Adecree ofnullity of marriage shall not be made upon thepetition—
(a) of the party suffering from the incapacity to consummate the

marriage, on the ground that the marriage is voidable by virtue of section
5 (1) (a) of this Decree, unless that party was not aware of the existence
ofthe incapacity at the timeofthe marriage; ,

(5) of the party suffering from the disability or the disease, on the
ground that the marriage is;voidable by virtue of section 5 (1) (4) or (c) of

’ this Decree ; or ‘

(c) of the wife, on the ground that the. marriage is voidable by virtue of
section 5, (1) (d) ofthis Decree.

36.—(1)"A decree of nullity of marriage shall not be made on the
ground that the marriage is voidable by virtue of section 5 (1) (a) of this
Decteeunless the court is satisfied that the incapacity to consummatethe
marriage also existed at the timewhen the hearing ofthe petition commenced
andthat+= oo

(a) thie incapacity isnot curable ;
(b) the respondent. refuses to submit to such medical examination as the

court considers necessary for the purpose of determining whether the
incapacity is curable ; or
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(c) the respondent refuses to submit to proper treatmentfor the purpose
ofcuring the incapacity.

(2) A decree of nullity of marriage shall not be made on the groundthat
the marriage.is voidable by virtue of section 5 (1) (a) of this Decree where
the court is of opinion that—

(a) by reason of— oe

(i)the petitioner’s knowledge of the incapacity at the-time of the
marriage ; or

(#) the conduct ofthe petitioner since the marriage ; or

(ii) the lapseoftime ; or .

(5) for any other reason,
it would, in the particular circumstances of thecase, be harsh and oppressive
to the respondent, or contrary to the public interest, tomake a decree.

_ 37. A decree of nullity of marriage shall not be made on the ground that
the marriage is voidable by virtue of section 5 (1) (4), (c) or (d) of this Decree
unless the court is satisfied that—

(a) the petitioner was, at the time of the marriage, ignorant of the facts
constituting the ground ;

(5) the petition was filed not later than twelve months after the date of
the marriage ; and

(c) marital intercourse has not taken place with the consent of the
petitioner since the petitioner discovered the existence of the facts consti-
tuting the ground.

38-—(1) A decree of nullity under this Decres of a voidable matriage
shall annul the marriage from and including the date on which the decree
becomes absolute.

(2) Without prejudice to the operation of subsection (1) above in other
respects, a decree of nullity under this Decree of a voidable marriage shall
not renderillegitimate a child of the parties borr: ince, or legitimated during,
the marriage.

Judicial separation

39. Subject to this Division, a petition under this Decree by a party
to a marriagefor a decreeofjudicial separation may be based on one or more
ofthe facts and matters specified in sections 15 (2) and 16 (1) ofthis Decree.

40. The provisions of sections 18 to 24 and sections 26 to 32 of this
Decree shall apply to and in relation to a decree of judicial separation and
proceedings for such a decree and, for the purposes of those provisions
as so applying, a reference in those provisions to a decree of dissolution
of marriage shall be read as a reference to a decree of judicial separation.

41. A decree of judicial separation relieves the petitioner from the
obligation to cohabit with the other party to the marriage while the decree
remains in operation, but, except as provided by this Division, it shall not

~ otherwise affect the marriage or the status, rights and obligations of‘the
parties tothe marriage.
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42.—(1) While a decree of judicial separation is in operation, either
party to the marriage may bring proceedings in contract or in tort against the
other party.

. (2) Wherea party to a marriage dies intestateasto any property while
a decree ofjudicial separation is in operation, that property shall devolve as
if that party had survived the other party to the marriage.

(3) Where upon,or in consequence of, the makingof a decree ofjudicial
separation a husband is ordered to pay maintenance to his wife, and the

- maintenance is not duly paid, the husband beliable for necessaries
supplied for the wife’s use.

43, Nothing in this Division shall prevent a wife, during separation
under a decree of judicial separation, from joining in the exercise of any
‘powergivento herselfand her husbandjointly.

44,—(1) A decree of judicial separation shall notprevent the institution
by either party to the marriage of proceedings for a decree of dissolution of
marriage. : ,

(2) Subject to the next succeeding subsection, the court may, in any
proceedings for a decree of dissolution of marriage on the same, or substan- -
tially the same, facts as those on which a decree of judicial separation has
been made, treat the decree of judicial separation as sufficient proof of the
facts constituting theground on which thatdecree was made.

(3) The court shall not grant2 decree of dissolution of marriage without
receiving evidence by the petitioner in support ofthe petition,

45. Where, after the making of a decree of judicial separation the
parties voluntarily resume cohabitation, either party may apply for an order
discharging the decree; and the court shall, if both parties consent to the
order, or if the court is otherwise satisfied that the parties have voluntarily
resumed cohabitation, make an order discharging the decree accordingly.

46. Theprovisions of sections 41 to 45 of this Decree shall apply to and
in relation to a decree of judicial separation made before the commencement
of this Decree by a court in Nigeria as well as to such a decree made after
the commencementofthis Decree;

Restitution of conjugal rights

47. A petition underthis Decree by a party to a marriage for a decree of
restitution of conjugal rights may be based on the ground that theparties to
themartiage, whether or not they have at any time cohabited, are not cohabit-
ing and that, without just cause or excuse, the party against whom the decree
is sought refuses to cohabit with, and render conjugal rights to, the petitioner.

- 48. An agreement for separation, whether entered into beforeor‘after
’ the commencementof this Decree, shall not constitute a defence to proceed-
ings underthis Decree for a decree ofrestitution of conjugal rights.

49, The court shall not make a decree of restitution of conjugal rights
unless it is satisfied—

(a) that the petitioner sincerely desires conjugal rights to be rendered
_ by the respondentandis willing to render conjugalrights to the respondent;
and

’
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(6) that a written request for cohabitation, expressed: in conciliatory.
language, was made to the respondent before the institution of the proceed-
ings, or that there are special circumstances which justify the making of
the decree notwithstanding that such a request wasnot made.

. 50. Where the court makes a decree of restitution of conjugal rights on
the petition of a husband, the petitionershall, as soon: as practicable after
the makingof the decree, and at such other timesas rules of court so require,
give to the respondent notice, in accordarice ‘with ‘rules of court, of the
provision made bythe petitioner, or which the petitioner is willing:to make,
with respect to a home, forthe purposeofenablingthe respondent to.comply:
with the decree, - :

51. A decree of restitution of conjugal rights shall not .be enforceable
by attachment. So oi

Jactitation ofmarriage

52. A petition under this Decree for a decree of jactitation of marriage
may be based on the ground that the respondent has falsely boasted and
persistently asserted that a marriage has taken place between the respondent
and the petitioner ; but the making of thedecree shall be.in the discretion
of the.court, notwithstanding anything contained in this Decree.

. General .
53.—(1) A decree may be made, or refused, under this Part of this.

Decree by reason of facts and circumstances notwithstanding that those
facts and circumstances, or some of them, took place before the commence-
ment of this Decree or outside Nigeria.

(2) For the purposes of this section, the provisions of séctions 18, 19
and 20 of this Decree shall be deemed to extend to matters which occurred.
before the commencementof this Decree. =

54.—(1) .Subject to, the next succeeding subsection, a matrimonial
cause of a kind referred to in paragraph (a) or (b) of the definition of
“matrimonial cause” in section 114 (1) of this Decree shall beinstituted by
petition. ,

(2) A respondent may, in the answer to the petition, seek any decree or
declaration that the respondent could have sought-ina petition.

(3) Proceedings of a kind referred to in paragraph (c) of the definition
of “matrimonial cause” in section 114 (1) of thisDecree that are in relation
to proceedings under this Decree for a decree or declaration of a -kind
referred to in paragraph (a) or (6) of that definition— SC

(@) may be instituted by the same petition as that by which theproceed-
ings for that decree or declaration are instituted ; and . a

(5) except as permitted by the rules or by leave of the court,shall not
be instituted in any other manner. ol

(4) The court shall, so far.as is practicable, hear and determineat, the
“sametimeall proceedings instituted by the onepetition.

55. Save where other provision in that behalf is made by this Decree,
the court, upon being satisfied of the existence of any ground in respect of
whichrelief is sought, shall make the appropriate decree.

56. A decree of dissolution of marriage or nullity of.a voidable marriage
under this Decree shall, in the first instance, be a decree nisi.
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57,—(1) Where there are childrenof the marriage in relation to whom
this section applies, the decree nisi shall not become absolute unless the
court, by order, has declared—

(a) thatit is satisfied that proper arrangements in all the circumstances
have been madefor the welfareand, where appropriate, the advancement
and education of those children ; or

(5) that there are such special circumstances that the decree nisi should
become absolute notwithstanding that the court is not satisfied that such
arrangementshave been made.

(2) In this section, “children of the marriage in relation to whom this
section applies” means—

(a) the children of the marriage who are under the age of sixteen years
at the.date of the decree nisi; and

(6) any children of the marriage in relation to whom thecourt has, in
pursuance of the next succeeding subsection, ordered that this section
shall apply.

_ (3) The court may,in a particular case,if it is of opinion that there are
special circumstances which justify its so doing, order that this section
‘shall apply in relation to a child of the marriage who has attained the age of
sixteen years at the date of the decree nisi.

58.—(1) Subject to this section, where in relation to a decree nisi—

(2) section 57 above applies, the decree nisi shall become absolute by
force of this section at the expiration of—

' (i) a period of three months from the making of the decree ; or
(i) a period of twenty-eight days from themaking of an order under

. subsection (1) of that section,
whicheveris the later ; and

(b) section 57 above does notapply, the decree nisi shall become absolute
by force of this section upon the expiration of a period of three months

-- from the making of the decree.

(2) Wherea decree nisi has been made in any proceedings, the court of
first instance (whether or not it made the decree), or a court in which an
appeal has been instituted, may, either before or after it has disposed of the
proceedings or appeal, and whether or not a previous order has been made
under this subsection—

(a) having regard to the possibility of an appeal or further appeal, make
an order extending the period at the expiration of which the decree nisi
will becomeabsolute ; or

" "(6) if it-is satisfied that there are special circumstances which justify its
so doing, make an order reducing the period at the expiration of which the
decree nisi will become absolute.

___ (3) Where an appeal is instituted (whether or notit is the first appeal)
before a decree nisi has becomeabsolute, then, notwithstanding any order in
force undet the last preceding subsection at the time of the institution of the
appeal, the decree nisi, unless reversed or rescinded, shall become absolute by
force ofthis section—

(2) at the expiration of a period of twenty-eight days from the day onwhich
the appeal is determined or discontinued ; or 
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(6) on the day on which,inthe particularcircumstances, the decree would

have become absolute under subsection (1) above if no appeal had been
instituted, “

whicheveris thelater. ;

(4) A decreenisi shall not become absolute by force of this section where

either of the parties to the marriage has died.

(5) In this section, “appeal”, in relation to a decree nisi, means—

(a) an appeal, application for leave to appeal or intervention, against or
arising out of—

(i) the decree nisi; or

_ (ii) an order underthelast precedingsection in relation to the proceed-
ings in which the decree nisi was made ; or

‘(b) an application undersection 60 or 61 of this Decree for rescission of
the decree or an appealor application for leave to appeal arising out of such
an application.

59.—(1) Where a decree nisi becomes absolute, the registrar or other
properofficer of the court by which the decree was madeshall prepare and
file a memorandum ofthe fact and of the date upon which the decree became
absolute.

(2) Where decreenisi has becomeabsolute, any personshall be entitled,

on application to the registrar or other properofficer of the court by which the
decree was made and on paymentoftheappropriate fee, to receive a certificate
signed by the registrar or other properofficer that the decree nisi has become
absolute ; and a certificate given under this subsection shall in all courts
andfor all purposes be evidenceofthe matters specified in the certificate.

60. Notwithstanding anything contained in this Division, where a
decree nisi has been made in proceedings for a decree of dissolution of
marriage, the court may, at any time before the decree becomes absolute,
upon the application of either of the parties to the marriage, rescind the
decree on the groundthat the parties to the marriage have becomereconciled,

61. Where a decree nisi has been made but has not become absolute,
the court by which the decree was made may, on the application of a party
to the proceedings, if it is satisfied that there has been a miscarriageofjustice
by reason offraud, perjury, suppressionof evidence or any other circumstance,
rescind the decree and,if it thinks fit, order that the proceedings be reheard.

Part III—INTERVENTION

62. In any proceedings under this Decree where the court requests him
to do so, the Attorney-General of the Federation may intervene in, and con-
test or argue any question arising in, the proceedings.

63. In proceedings under this Decree for a decree of dissolution or
nullity of marriage, judicial separation or restitution of conjugalrights, or in
relation to the custody dianship of children, where the Attorney-
General of the Federation has reason to believe that there are matters relevant
to the proceedings that have not been, or may not be, but ought to be, made
known to the court, he may, at any time before the proceedings are finally
disposed of, intervene in the proceedings.
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64.—(1) The Attorney-General of the Federation may,either generally
or in relation to a matter or class of matters andeitherinrelation to the whole
of the Federation or to a State, by writing under his hand,delegateall or any
of his powers and functions under this Part of this Decree (except this
power ofdelegation) to the person occupying from timeto time, while the
delegation is in force, the office of Attorney-Generalof a State ; and a power
or function so delegated may be exercised or performed by the delegate in
accordance with the instrument of delegation.

(2) A delegation under this section shall be revocable at will and the
fact that any power or function hasbeen delegated shall not prevent the
exercise of the power or the performance of the function by the Attorney-
Generalofthe Federation.

(3) More than one delegation may be inforce underthis section at the
onetimein relation to the whole of Nigeria or in relation to the same part of
Nigeria ; and a delegation in relation to the-whole of Nigeria may bein force -
at the same time as a delegation in relation to parts of Nigeria.

65.—{1) In proceedings under this Decree for a decree ofdissolution or
nullity of marriage, judicial separation or restitution of conjugal rights,
where a person applies to the court for leave to intervene in the proceedings
and the court is satisfied that that person may be able to prove facts relevant
to the proceedings that have not been, or may not be, but ought to be,
made known to the court, the court may, at any time before the proceedings
are finally disposed of, make an orderentitling that person to interveneinthe
proceedings,

(2) An order underthis section may be made uponsuch conditions as the
court thinks fit, including the giving of security for costs.

66. Where an intervention takes place under this Part of this Decree
_ after a decree nisi has been made and it is proved that the petitioner has
been guilty of collusion with intent to cause a perversion ofjustice, or that

material facts have not been broughtbefore thecourt, the court may rescind
the decree.

67. Where a decree nisi has been’ made in any proceedings, for the
purposeofthis Part of this Decree, the proceedings shall not be taken to have
beenfinally disposed of until the decree nisi has become absolute.

68. A person intervening under this Part or Part II of this Decree shall
be deemed to be a party in the proceedings with all the rights, duties and
liabilities of a party.

Part IV—MaAINnTENANCE, CusTopy AND SETTLEMENTS

69. In this Part of this Decree,—
“marriage” includes a purported marriage that is void, but does not

include one entered into according to Muslim rites or other customary
Taw, and “children of the marriage” includes—

_ -(@) any child adopted since the marriage by the husband and wife or
byeither ofthem with the consent ofthe other;
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(b) any child of the husband and wifeborn before the marriage,
whether legitimated by the marriage or not ; and

(c) any child of either the husband or wife (including an illegitimate
child of either of them and a child adopted by either of them)if, at the
relevant time, the child was ordinarily a member of the household of
the husband andwife,

so however that a child of the husband andwife (including a child born
before the marriage, whether legitimated by the marriage or not) who has
been adopted by another person or other persons shall be deemed not to
be a child of the marriage ; a

“relevant time” means in relation to proceedings under this Part of this
Decree either—

(a) the time immediately preceding the time when the husband and
wife ceased to live together or, if they have ceased on more than one
occasion to live together, the time immediately preceding the time
when they last ceased to live together before the institution of the
proceedings ; or _ .

(5) if the husband and wife were living together at the time when the
' proceedings were instituted, the time immediately preceding the
institution of the proceedings.

70.—(1) Subject to this section, the court may, inproceedings with
respect to the maintenance of a party to a marriage, or of children of the
marriage, other than proceedings for an order for maintenance pending the
disposal of proceedings, make such orderas it thinks proper, having regard
to the means, earning capacity and conduct of the parties to the marriage
andall other relevant circumstances.

(2) Subject to this section and to rules of court, the court may, in
_proceedings for an order for the maintenance of a party to a marriage, or of
children of the marriage, pending the disposal of proceedings, makesuch
order as it thinks proper, having regard to the means, earning capacity and
conductof the parties to the marriage and all other relevant circumstances.

(3) The court may make an order for the maintenance of a party not- —
withstanding that a decree is or has been made against that party in the
proceedingsto which the proceedings withrespect to maintenance are related.

(4) The powerof the court to make an order with respect to the main-
tenance of children of the marriage shall not be exercised for the benefit of
a child who has attained the age of twenty-one years unless the. court is of
opinion that there are special circumstances that justify the making of such
an order for the benefit of that child.

71, —{i) In proceedings with respect to the custody, guardianship,
welfare, advancement or education of children of a marriage the court shall —
regard the interests of those children as the paramount consideration; and
subject thereto, the court may make such orderin respect of those matters as
it thinks proper.

(2) The court may adjourn any proceedings within subsection (1) above
until a report has been obtained from a welfare officer on such matters
relevant to the proceedings as the court considers desirable, and any such
report may thereafter be received in evidence, See
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. (3) In proceedingswith respect to the custody of children of a marriage,
the court may, if it is satisfied that it is desirable to do so, make an order
placing the children,-or such of them as it thinks fit, in the custody of a person
other than a partyto the marriage..

(4) Where the court makes an orderplacing a child of a marriage in the
custody of a party to the marriage, or of a person other than a party to the
matriage, it may include in the order such provision as it thinks proper for
access to the child by the other party to the marriage, or by the parties or a
party to the marriage, as the case may be.

72.—({1) The court may, in proceedings under this Decree, by order
require the parties to themarriage, or either of them, to make, for the benefit
of.all or any of the parties to, and the children of, the marriage, such a settle-
ment of property to which the parties are, or either of them is, entitled
(whetherin possession or reversion) as the court considers just and equitable
in the circumstances of the case.

_ (2) The court may, in proceedings under this Decree, make such order
as the court considers just and equitable with respect to the application for

 the benefitofall or any of the parties to, and the children of,the marriage of
the whole or part of property dealt with by ante-nuptial or post-nuptial
settlements on theparties to the marriage, or either of them.

(3) The power of the court to make orders of the kind referred to in
this section shall not be exercised. for the benefit of a child who has attained
theage of twenty-one years unlessthe court is of opinion that there are
“pena Fina that justify the making of such an order for the benefit

“of that child.

_73.—(1) The court, in exercising its powers under this Part of this
Decree, may do anyor all of the following, that is to say, it may—

(2) order that a lump sum or a weekly, monthly, yearly or other periodic
sum be paid ; ,

_ (8) order that a lump sum or a weekly, monthly, yearly or other periodic
sum be secured ; 7

. (c) where a periodic sum is ordered to be paid, order thatits payment
be wholly or partly secured in such manner as the court directs ;

_. (@) order that any necessary deed or instrument be executed, and that
_ the documents of title be produced or such other things be done as are
“necessary to enable an order to be carried out effectively or to provide
security for the due performance ofan order ;

(e) appoint or remove trustees ; —
(f) order that payments be made direct to a party to the marriage, or to

a trustee to be appointed or to a public officer or other authority for the
benefit of a party to the marriage; . :

(g) order that payment of maintenance inrespect of'a child be made to
such persons or public officer or other authority as the courtspecifies ;

(2) make a permanent order, an order pending the disposal of proceed-
ings, or an order for a fixed'term orfor life or during joint lives, or until
further order ;

(z) impose terms and conditions ; ,
(j) in relation to an order made in respect of a matter referred to in

section 70, 71 or 72 of this Decree, whether made by that court or by
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another court, and whether made before or after the commencement of
this Decree,—

(2) discharge the order if the party in whose favour it was made
marries again orifthere is any otherjust cause for so doing ;

(a) modify the effect of the order or suspend its operation wholly or
in part and either until further orderor until a fixed time or the happening
of some future event ;

(#i) revive wholly or in part an order suspended under sub-paragraph
(ii) above ; or

(év) subject to subsection (2) below, vary the order so as to increase
or decrease any amount ordered to be paid by the order;

(A) sanction an agreement for the acceptance of a lump sum orperiodic
sums or other benefits in lieu of rights under an order made in respect of a
matter referred to in section 70, 71 or 72 of this Decree, or any right to seek
such an order ;

(2) make any other order (whether or not of the same nature as those
mentioned in the preceding paragraphs of this subsection, and whether or
notit is in accordance with the practice under any other enactment or law
before the commencementof this Decree) which it thinks it is necessary to
maketo do justice;

(m) include in its decree under another Part of this Decree its order
under this Part ; and

(n) subject to this Decree, make an order under this Part of this Decree |
at any time before or after the making of a decree under another Part
thereof.

(2) The court shall not make an order increasing or decreasing an
amount ordered to be paid by an order unlessit is satisfied—

(a) that, since the order was madeorlast varied, thecircumstances of the
parties or either of them, or of any child for whose benefit the order was
made, have changed to such an extent as to justify its so doing ; or

(6) that material facts were withheld from the court that made the order
or from a court that varied the order or material evidence previously given
before such a court was false.

(3) The court shall not make an order increasing or decreasing—
(a) the security for the payment of a periodic sum orderedto be paid ; or
(6) the amount of a lump sum or periodic sum ordered to be secured,

unlessit is satisfied that material facts were withheld from the court that made
the order, or from a court that varied the order, or that material evidence given
before such a court was false.

74.—(1) Where a person whois directed by an order under this Part of
this Decree to execute a deed or instrument refuses or neglects to do so, the
court may appointan officer ofthe court or other person to execute the deed or
instrument in his nameand to doall acts and things necessary to give validity
and operation to the deed or instrument.

(2) The execution of the deed or instrument by the person so appointed
shall have the sameforce andvalidity as if it had been executed by the person
directed by the order to executeit.

(3) Where a deed or instrumentis executed pursuantto this section, the
court may make such orderas it thinks just as to the paymentofthe costs and
expenses of and incidental to the preparation andexecution of the deed or
instrument.
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75.—(1) Save as provided by this section, the court shall not make an
order underthis Part of this Decree where the petition for the principalrelief
has been dismissed.

(2) Where—
(a) the petition for the principal relief has been dismissed after a hearing

on the merits ; and

(6) the court is satisfied that—

(i) the proceedings for the principal relief were instituted in good faith
.to obtain thatrelief ; and

(#) there is no reasonablelikelihoodofthe parties becoming reconciled,
the court may,if it considers that it is desirable to do so, make an order
under this Part of this Decree, other than an order under section 72 of
this Decree.

(3) The court shall not make an order by virtue of subsection (2) above
unless it has heard the proceedings for the order at the same time as, or
immediately after, the proceedings for the principal relief.

(4) In this section, “principal relief” means relief of a kind referred to in
paragraph(a) or(6) of the definition of “matrimonial cause” in section 114 (1)
of this Decree,

Part V—APPEALS

76.—(1) Subject to section 77 of this Decree, an appeal shall lie as of
right from a decision of the High Court of a State in the exerciseofits
jurisdiction under this Decree— a

__ (a) to the Court of Appeal of the State and thence to the Supreme
Court ; or

(6) if there is no such Court of Appeal,to-the Supreme Court.

(2) In this section “decision” means any decree, order or other deter-
mination. ,

77. An appeal under this Decree—
(a) from any order made ex parte;
(6) from anyorderrelating only to costs ;

(c) from any order made with the consent ofthe parties ; or .

(d) in the case of a party to proceedings for dissolution or nullity of
marriage who, having had time and opportunity to appeal from any
decree nisi in the proceedings, has not so appealed, from any decree
absolute founded upon the decree nisi,

shall lie only with the leave of the court from which, or the court to which,
the appeal is sought to be made.

78. Subject to section 77 of this Decree, where—

. (a) a maintenance orderisregistered in a court of summary jurisdiction
under section 91 (1) of this Decree ; and

(5) in relation to the maintenance order—

ene that court makes any order or does any other thing by way of
‘orcement of the maintenance order; or
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(#) that or another court of summary jurisdiction makes an attach-
ment of earnings order under paragraph4 of Schedule 3 to this Decree,

then, without prejudice to any-right of appeal which may exist against
the making of the maintenance order, there shall exist in respect of the
order madeor other thing done by the court such rights of appeal (if any)
as would have existed if the order had been made or the other thing -
done in the exercise of the court’s ordinary civil jurisdiction.

- 79. The court hearing an appeal under this Part—

(2) is hereby invested with the necessary jurisdiction ;
(5) may confirm, vary or reverse any decree, judgment,order or other

determination appealed from, order a re-hearing or make such other
order as it considers proper to determinethereal issue of the appeal ; and

(c) subject to this Part, shall otherwise have the same powersas it has
in its ordinary appellate jurisdiction in civil proceedings.

Part VI—RECOGNITION oF DECREES|

80. Where a decree is made under this Decree it shall have effectin all
States of the Federation. : .

81.—(1) A decree of dissolution or nullity of marriage made before the
commencement of this Decree by a court in Nigeria or made after the
commencement of this Decree by such a court in accordance with the
transitional provisions of this Decree shall be recognized as valid in all

- States of the Federation.

(2) A dissolution or annulment of a marriage effected in accordance
with the law of a foreign country shall be recognised as valid in Nigeria
where, at the date of the institution of the proceedings that resulted in the
dissolution or annulment, the party at whose instance the dissolution or
annulment was effected (or, if it was effected at the instance of both parties,
either of those parties)— ~

(a) in the case of the dissolution of a marriage or the annulment of a
voidable marriage, was domiciled in that foreign country;or —

(5) inthe case of the anfulment of a void marriage, was domiciled or
resident in that foreign country. oe

(3) For the purposes of subsection (2) abov:

(2) where a disvolution of a marriagewas effected in accordance withthe
law of a foreign country at the instance of a deserted wife who was
domiciled in that foreign country either immediately before her marriage
or immediately before the desertion, she shall be deemed to have been
domiciled in that foreign country at the date of the institution of the
proceedings that resulted in the dissolution ;and

(5) a wife who, at the date of the institution of the proceedings that
resulted in a dissolution or annulment of her marriage in accordance with
the law of a foreign country, was resident inthatforeign country: and had
been so resident for a period of three years immediately preceding that
dateghall be deemed to have been domiciled in that foreign country at
that date.
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(4) A dissolution or annulment of a marriage effected in accordance
with the law of a foreign country, not being a dissolution or annulment to
which subsection (2) above applies, shall be recognised as valid in Nigeria
if its validity would have been recognised under the law of the foreign
‘country in which, in the case of a dissolution, the parties were domiciled at
the date of the dissolution or in which, in the case of an annulment, either
party.wasdomiciled at the date of the annulment.

(5) Anydissolution or annulmentof a marriage that would be recognised
as valid under the rules of private international law but to which none of
the preceding provisions of this section applies shall be recognised as valid
in Nigeria, and the operation of this subsection shall not be limited by
anyimplicationfrom those provisions.

(6) For the purposes of this section, a court in Nigeria, in considering
the validity of a dissolution or annulment effected under the law of a foreign
country, may treat as proved any facts found by a court ofthe foreign country
or otherwise established for the purposes of the law of the foreign country.

(7) A dissolution or annulment of a marriage shall not be recognised as
valid by virtue of subsection (2) or (4) above where, under the rules of
private international law, recognition of its validity would be refused on the
ground that a party to the marriage had been denied naturaljustice or that the
dissolution or annulment had been obtained by fraud.

(8) Subsectionc (2) to (7) above shall apply in relation to dissolutions
and annulments effected, whether by decree, legislation or otherwise,
before or after the commencement:ofthis Decree.

- (9) In this section, “foreign..country” means-a country, or part of a
country, outside theFederation. — —-

Parr VII—Evipence

82.—(1) For the purposes of this Decree, a matter of fact shall be
taken to be proved if it is established to the reasonable satisfaction of the
court.

(2) Where a provision of this Decree requires the court to besatisfied
of the existence of any ground or fact or as to any other matter, it shall be

_ sufficient if the court is reasonably satisfied of the existence of that ground or
fact, or as to that other matter.

§3.—(1) Subject to this Part of this Decree, all parties and the wives
and husbands of all parties are competent and_compellable witnesses in
proceedings underthis Decree. —

(2) Subject to subsection (3) below, in proceedings under this Decree
a husband is competent, but not compellable, to disclose communications
made between him and his wife during the marriage, and a wife is competent,
but not compellable, to disclose communications made between her and her
husband during the marriage.

(3) Where a husband and wife are both parties to proceedings under
this Decree each of them is competent and compellable to disclose communi-
cations made between them during the marriage.

'_ (4) Subsections (2) and(3) above shall apply to communications made
before, as well as to communications made onorafter, the commencement
of this Decree.
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84. Notwithstanding any rule of law, in proceedings under this Decree
either party to a marriage may give evidence proving or tending to prove that
the parties to the marriage did not have sexual relations with each other at any
particular time, but shall not be compellable to give such evidence if it
would show or tend to show that a child born to the wife during the marriage
was illegitimate.

85.—(1) A witness in proceedings under this Decree who, being a party,
voluntarily gives evidence on his own behalf or, whether he is a party or not,
is called by 2 party may be asked, and shall be bound to answer, a question
the answer to which may show, or tend to show, adultery by or with the
witness, where proof of that adultery would be material to the decision of the
case.

(2) Except as provided by subsection (1) above, a witness in proceedings
under this Decree (whether a party to the proceedings or not) shall not be
liable to be asked, or bound to answer, a question the answer to which may
show,or tend to show,that the witness has committed adultery.

86. In proceedings under this Decree the court may receive as evidence
of the facts stated in it a document purporting to be either the original or a
certified copy of any certificate, entry or record of a birth, death or marriage
alleged to have taken place whetherin Nigeria or elsewhere.

87.—(1) In any proceedings under this Decree—
(a) evidence that a person, being a party to a marriage, was after the

marriage convicted, whether in Nigeria or elsewhere, of the crime or
offence of rape or any other crime or offence in which sexual intercourse
with aperson of the opposite sex is an element shall be evidence that the
former. person committed adultery with the person on whom the rape or
other crime or offence was committed ; and

(b) evidence that a person, being a party to a marriage, was after the
marriage convicted, whether in Nigeria or elsewhere, of the crime or
offence ofsodomyorbestiality shall be evidence that that person committed
sodomyor bestiality.

(2) In proceedings under this Decree a certificate of the conviction of a
person for a crimeoroffence, on a date specified in the certificate, by a court
of a State ofthe Federation, being a certificate purporting to be signed by the
registrar or other appropriate officer of that court, shall be evidence of the
fact and date of the conviction and, if the certificate shows that a sentence of
imprisonment was imposed, of the fact that that sentence was imposed.

Part VIII—ENFORCEMENT OF DECREES

88.—(1) Subject to rules of court, a court having jurisdiction under
this Decree may enforce by attachment or other process an order madebyit
under this Decree for payment of maintenance or costs or in respect of the
custodyof, or accessto, children.

(2) The court shall order the release from custody of a person who has
been attached under this section upon being satisfied that that person has
complied with the order in respect of which he was attached and may, at
any time, if the court is satisfied that it is just and equitable to do so, order
the release of such a person notwithstanding that he has not complied with
that order. .



Matrimonial Causes 1970 No. 18 A 87
 

(3) Where attachment or other process remains unsatisfied for not less
than six weeks, the person who has been attached under this section in
consequence of his failure to comply with an order for the payment of
maintenance or costs shall be deemed to be an insolvent person and may
be kept in custody under the attachment for a period not exceeding six
months after the expiry of the period of six weeks—aforesaid, unless the
court otherwise orders.

89.—(1) A decree made under this Decree by a court having jurisdiction
under this Decree may, in accordance with rules of court, be registered in
another court having jurisdiction under this Decree.

(2) A decree registered in a court under this section may, subject to
rules of court, be enforced as if it had been made by the court in which it
is registered. oe

(3) A reference in this Part of this Decree to the court by which a decree
was made shall be construed as including a reference to a court in which the
decree is registered under this section. .

90.—(1) Where a decree made under this Decree orders the payment
of money to a person, any moneys payable under the decree may be recovered
as a judgment debt in a court of competent jurisdiction.

(2) A decree made under this Decree may be enforced, by leave of
the court by which it was made (or in whichit is registered) and on such
terms and conditions as the court thinks fit, against the estate of a party
after that party's death. .

91.—(1) Where pursuantto this Decree a court has made an orderfor
payment of maintenance, the order may be registered in accordance with
rules of court in a court of summary jurisdiction of a State of the Federation,
and an order so registered may, subject to rules of court, be enforced in the
same manner as if it were an order for maintenance of a deserted wife made
by the court of summary jurisdiction.

(2) The several courts of summary jurisdiction of the States of the
Federation are hereby authorised to do all things necessary for the purposes
of subsection (1) above.

92, An order under this Decree for the payment of maintenance may
be enforced in accordance with Schedule 3 to this Decree and the provisions
of{hat Schedule shall have effect in relation to the enforcement of any such
order,

- 93,, Subject to this Decree, rules of court make provision for the
enforcement of decrees made under this Decree by means other than those
specified.in the preceding provisions of this Part of this Decree.

94. A decree made in a matrimonial cause before the commencement
ofthis Decree by a court in Nigeria or by an officer of such a court may be
enforced—

(a) in the manner in which it could be enforced if this Decree had not
been made; or

(6) subject to rules of court, in the manner in which a like decree
made by that court under this Decree may be enforced,

95. Section 112 of this Decree shall include power to make rules of
court for the purposes of this Part and shall apply in relation to any such
rules.
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Part IX—TRANSITIONAL PROVISIONS

96. In this Part of this Decree,—

“pending proceedings” means proceedings instituted in the High Court
of a State before the date of commencement of this Decree but not
completed before that date ; :

“the court”, in relation to pending proceedings, means the court in
‘which the proceedings were instituted.

97. Pending proceedings constituting a matrimonial cause may be |
continued and dealt with in accordance with and by virtue of this Part of

«this Decree and not otherwise.

98—(1) Except as provided by this Part of this Decree, the law to be
applied, and the practice and procedure to be followed, in and in relation to
pending proceedings, being proceedingsfor a decree of dissolution or nullity
of marriage or of judicial separation, shall be the same as if this Decree had _
not been made.

(2) Without prejudice to any power that the court has by virtue of
subsection (1) above to amend or permit the amendmentof a petition, the
court may in any such proceedings, upon application by the petitioner and
on such conditions, if any, as the court thinks fit, permit the petitioner to .
amendthe petition so as to include a groundofrelief provided by this Decree.
and not already included in the petition; and where such a groundis so
included, then, in relation to that ground, the provisions of this Decree
applicable in relation to that ground shall apply as if the proceedings had

_. been instituted under this Decree. ~

(3) Notwithstanding section 114 (4) of this Decree, a reference in this
Decree to the date of the petition or the date of institution of proceedings
shall, in relation to a groundofrelief included or sought to be included in a
petition by virtue of the subsection (2) above, be read as a reference to the
date on which the application for leave to amend the petition was instituted.

(4) Where, in pending proceedings for a decree of dissolution of marri-
age, the facts and circumstances that have been established, whether before
or after the commencement of this Decree, by the petitioner in support of

a ground included in the petition are such that they would have established
a ground or grounds for the samerelief under this Decree if this Decree had
been in force at the date of the petition and the proceedings had been institu-
ted under this Decree, the bars to relief applicable in relation to the ground
includedin the petition shall be those that would be applicable in proceedings

on the ground that would have been established under this Decree,or,if
more than one ground would have been established, such one of those
grounds as most nearly corresponds to the ground included in the petition,
and noother bars.
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(5) In the case of pending proceedings, being proceedings for a decree
of nullity of marriage on the ground that the marriage is voidable by reason
of the parties being within the prohibited degrees of consanguinity oraffinity
under the law ofa State, a decree of nullity of the marriage shall not be made
after the commencementof this Decree if the parties were not at the time
of the matriage within one of the degrees of consanguinity oraffinity set out
in Schedule to this Decree.

6) A decree of dissolution or nullity of marriage or ofjudicial separation
may be madein pending proceedings either—

(a) on any basis of jurisdiction that would have been applicable to the
proceedings if this Decree had not been made, or

(6) on any basis ofjurisdiction applicable to proceedings under Part II
of this Decree for the samerelief.

(7) A reference in this section to a barto relief shall be read as a reference
to a bar to the granting of the relief sought, whether absolute or in the
discretion of the court, other than a bar arising by virtue of section 30 of
this Decree.

(8) In this section—

__ “date of the petition”, in relation to a petition, means the date on which
the petition was filed in, or issued out of, a court; "

“‘petition” includes a writ of summons, a cross-petition, a counter-Pi ; P 9
petition, a counter-claim and an answer; :

“petitioner” includes a plaintiff, a cross-petitioner, a counter-petitioner,
a defendant counter-claiming and a respondentseekingrelief in an answer,

99.—(1) Subject to section 101 of this Decree, the provisionsof sections
11 to 14, 18 to 20 (including in respect of sections 18 to 20 those sections as
applying to proceedings for a decree of judicial separation by virtue of
section40), sections 33, 38, 41 to 45 and53, sections62 to 95, andsections 103 to
112 of this Decree apply, so far as they are capable of application, to and in
relation to pending proceedings, being proceedings for a decreeofdissolution
or nullity of marriageor judicial separation, as if those proceedings had been
instituted under this Decree and any decree made in the proceedings had
been madein proceedingsso instituted.

(2) Subject to section 101 of this Decree, the provisions of sections 56
to 61 of this Decree shall apply to and in relation to pending proceedings,
being proceedings for a decree of dissolution of marriage or nullity of a
voidable marriage other than proceedings in which a decree nisi has been
pronounced before the commencementof this Decree, as if those pending
proceedings had been instituted under this Decree and any decree madein
the proceedings had been made in proceedingssoinstituted.

100. Subject to section 101 of this Decree, pending proceedings consti-
tuting a matrimonial cause, not being proceedings for a decree of dissolution
or nullity of marriage or of judicial separation, shall be deemed to have been
instituted and dealt with under this Decree and may be continued and dealt
with underthis Decree.
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101.—(1) Notwithstanding section 97 of this Decree, where in any
proceedings constituting a matrimonial cause a decree has been made before
the commencementofthis Decree, the following provisions of this subsection
shall have effect as if it had not been made,that is to say—

(a2) any appeal in respect of that decree may be continued orinstituted ;
(b) any new trial or rehearing ordered upon the hearing of such an

appeal, or uponan appeal heard before the commencementofthis Decree,
may be had and completed ; and

(c) any decree may be made uponanysuch appeal, newtrial or rehearing,
and,if a decree so madeis a decree nisi, the decree may be made or become
absolute. —

(2) In this section, “appeal” includes—
(a) an application for leave or special leave to appeal ;
‘ an application for a new trial or a rehearing ; and
c) an intervention. .

102._(1) Subject to this section, section 15 (2) (g) of this Decree shall be ©
deemedto apply in relation to a decree of restitution of conjugal rights made
by a court in Nigeria before the commencementofthis Decreein like manner
as it applies in relation to decrees made under this Decree.

(2) Where there has been, whether before or after the commencementof —
this Decree, a failure to comply with a decree referred to in subsection (1)
above made before the commencement of this Decree and that failure

enabled, or would, if this Decree had not been made, have enabled, the
party in whose favour the decree ofrestitution of conjugal rights was made
to institute proceedings for dissolution of marriage forthwith upon that
failure, proceedings for dissolution of marriage may be instituted by that

party under this Decree as if the words “for a period of not less than one
year”were omitted from the said section 15 (2) (g) andas if section 30 ofthis
Decree had no application to proceedings on the ground specified in that
paragraph.

(3) For the purposes of proceedings brought by virtue of this section

(other than proceedings under subsection (2) above), the requirements of
a decree of restitution of conjugal rights made before the commencementof
this Decree shall, notwithstanding that any time limited by law for compliance
with those requirements has expired, be deemed to have continued so long

as the decree did not, by order of a competentcourt, cease to haveeffect.

Part X—MIscetLANEOus

103.—(1) Except to the extent to which rules of court make provision

for proceedings or part of proceedings to be heard in chambers, the j urisdic-

tion of a court under this Decree shall, subject to the next succeeding sub-
section, he exercised in open court.

(2) Wherein proceedings under this Decree the court is satisfied that

there are special circumstances that makeit desirable in the interests of the

proper. administration of justice that the proceedings or any part of the

 

- proceedings should not be heard in open court, the court may order that
any persons not being parties to the proceedings or their legal advisers

shall be excluded during the hearing of the proceedings or the part of the

proceedings, as the case maybe, |

104. Proceedings at first instance constituting a matrimonial cause
‘shall be heard and determinedbyajudgesitting alone as the court.
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105.—(1) In proceedings under this Decree, the court may set aside
or restrain the making of an instrument or disposition by or on behalf of,
or by direction or in the interest, of, a party,if it is made or proposed to be
made to defeat an existing or anticipated order in those proceedings for
costs, damages, maintenance or the making or variation of a settlement.

(2) The court may order that any money or real or personal property
dealt with by any such instrument or disposition may be taken in execution
or charged with the payment of such sums for costs, damages or maintenance
as the court directs, or that the proceeds of a sale shall be paid into court to
abideits order.

(3) The court shall have regard to the interests, and shall make any
order proper for the protection, of a bona fide purchaser or other person
interested.

(4) A party or a person acting in collusion with a party may be ordered
to pay the costs of any other party, or of a bonafide purchaser or other person
interested, of and incidental to any such instrument or disposition and the
setting aside orrestraining of the instrumentor disposition.

(5) In this section, “disposition”includes a sale anda gift,

106. Service of process of a court under this Decree may be effected
in or outside the Federation in accordance with rules of court, so however
that the court,where it thinks it necessary or expedient to do.so, may dispense
with service of process. . oo

107. A minister of religion shall not be bound to solemnize the marriage
of a person whose former marriage has been dissolved, whether in Nigeria
or elsewhere, otherwise than by death.

108.—(1) Except as provided by this section, a person shall not in
_ relation to any proceedings under this Decree print or publish, or cause to be
printed or published, any account of evidence in the proceedings, or any
other accountorparticulars ofthe proceedings, other than—

(a) the names, addresses and occupations of the parties and witnesses,
and the name or names of the member or members of the court and
of the legal advisers of the parties ;

(5) a ‘concise statementof the nature and groundsof the proceedings and
of the charges, defences and counter-charges in support of which evidence
has been given ; |

(c) submissions on an Points of law arising in the course of the proceed-
ings, and the decision of the court on those points ; or

(d) the judgement of thecourt and observations made by the court in
giving judgement, —

(2) The court may, if it thinks fit in any particular proceedings, order
that none of the matters referred to in subsection (1) (a) to (d) above shall be
rinted or published, or that any matter or part of a matter so referred to

shall not be printed or published,
(3) Any person who contravenes subsection (1) above, or prints or

publishes, or causes to be printed or published, any matter, or part of a matter,
in contravention of an order of a court under subsection (2) above shall be
guilty of an offence punishable on conviction—

{a) in the case of a first offence (or a second or subsequent offenceif
prosecuted summarily) by a fine not exceeding five hundred pounds or
imprisonment for a term not exceeding six months ; and
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(6) in the case of a second or subsequent offence, being an offence pro-
secuted otherwise than in a summary manner, by a fine not exceeding one
thousand pounds or imprisonment for a term not exceeding one year.

(4) Proceedings for an offence against this section shall not be com-
‘menced except by, or with the written consentof, the Attorney-General of
the Federation. ae

_ (5) The preceding provisions of this section shall not apply to or in
relation to— mo ,

(a) the printing ofany pleading, transcript of evidence or other document
for use in connection with proceedings in any court or the communication
ofany such documentto persons concerned in the proceedings;

(6) the printing or publishing of a notice or report in pursuance of the
. direction of a court ; . ‘a

(c) the printing orPublishing of any publication bona fide intended
primarily for the use of members ofthe legal or medical profession, being—

(2) a separate volumeorpart ofa series of law reports ; or

(i) any other publication of a technical character; or
(d) the printing or publishing of a photograph of any person, not being

a photograph forming part of the evidence in proceedings under this
Decree.

(6) In this section, “court” includes an officer of a court investigating a
matter in accordance with rules of court and “judgement of the court’
includes a report made to a court by such an officer,

109. A court exercising jurisdiction under this Decree may grant an
injunction, by interlocutory order or otherwise (including an injunction in
aid of the enforcementof a decree), in any case in which it appears to the
court to be just or convenient to do so and either unconditionally or upon
such terms and conditions as the court thinks just.

110. In proceedings under this Decree the court may, subject to rules
of court, make such order as to costs and security for costs, whether by way of
interlocutory order or otherwise, as the court thinks just.

111.—(1) The court may at any stage of proceedings under this Decree,
-if it is satisfied that the proceedings are frivolous or vexatious, dismiss the
proceedings.

(2) The court may at any stage of proceedings under this Decree,if it is
satisfied that the allegations made in respect of a party to the proceedings are
frivolous or vexatious, order that that party be dismissed from the proceed-
ings.

112.—({1) The Chief Justice of Nigeria after consultation with the
Chief Justices of the States and the Presidents of any Courts of Appealtherein
may makerulesfor or in relation to the practice and procedure of the courts
(including courts of summary jurisdiction) having jurisdiction under this
Decree, or any of them, and without prejudice to the generality hereof,
the rulesmay— .

(a) prescribe matters relating to the costs of proceedings and the assess-
ment or taxation of those costs ; ,

(b) prescribe the court fees to be charged in respect of proceedings under
this Decree or in relation to declarations, affidavits, instruments, documents,
searches or extracts ; .f
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. (¢) authorise a court to refer to an officer of the court for investigation,
. report and recommendation claims or applications for or relating to the
.eustody of.children or. maintenanceor anyother matter before the court ;

<4 (d) authorise an officer making an investigation referred to in paragraph
(c) above to take evidence on oath or affirmation and toobtain and receive
in evidence a report from a welfare officer, and provide for the summoning
of witnesses before an officer making such an investigation forthe purpose
‘of givirig evidence or producing books and documents; =

a , .

() regulate the procedure of a court upon receiving a reportof an officer
who has made an invéstigationreferredto in paragraph (c}above ;

- + (f) authorise an officer of4 court to perform and exercise on behalf of
the court: or otherwise; in relation to proceedings under this Decree,

functions and powers not involving the exercise of the judicial power of the
Federation or of a State and enable the court to review the decision of that
officer in relation to the performance or exercise of any function or power;

_ ..(g), provide-for proceedings in forma pauperis and the remission of court
fees inthe case, of.persons authorised to proceed in forma pauperis ; and

(h) prescribe matters incidental to the matters specified in thepreceding
. paragraphs of this subsection,

*(2) Subject to’ subsection (3) below, the power of the appropriate
authority under the lawof a State to make rules of court in relation to the

practice and procedureof courts of summary jurisdiction, the High Court or
the’Court of Appeal of the Stateshall extend to the making for that State
of rules of court for any matter in respect of which rules may be made
under subsection (1) above.

(3) Rules made under subsection (2) above shall be subject to rules
made undersubsection (1) above ; and,if there is any inconsistency between
rules made under those subsections, the rules made under subsection (1)

above shall prevail and the rules made under subsection (2) above shall be
void to the extent ofthe inconsistency.

y, Notwithstanding section 8 or any other provision of this Decree,
the rules of court in force immediately before the commencement of this
Decree in respect of divorce and matrimonial causes shall continue in force

withnecessary modifications until they are expressly revoked by rules of

court made under subsection (1) above, which said subsection shall be
deemed toinclude power to make such a revocation.

413,’For the avoidance of doubtit is declared—
+, (@) that a decree, judgement, order or sentence of the High Courtof a
“State of the Federation given, made or pronounced before the commence-
ment of this Decree in the exercise of jurisdiction invested or conferred

_ upon‘it inrespect of matrimonial causes and in force immediately before

- the éommencementofthisDecree shall, notwithstanding the repeal of any

" legislation under’ which the decree, judgement, order or sentence was
given, made‘or pronounced, continue to have effect throughout the
ederation; and.
(b) that the validity of a decree, judgement, order or sentence given,

made or pronounced by a court of competentjurisdiction in the Common-

"wealth(elsewhere than Nigeria) before the‘commencementof this Decree
“by virtue of any enactment passed ormade in respect of a marriage entered
“into during .the war of 1939-1945, and in force immediately before the
‘commencement of this Decree shall, if reciprocal arrangements are made
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for the recognition of the like decrees, judgements, orders or sentences
given, made or pronounced in Nigeria in respect of any such marriages,be
accorded in Nigeria thesamerecognitionasiftheyweredecrees,judgements,
orders or sentences given, made or pronounced by. a2 court,of competent

jurisdiction in Nigeria. a, Pat nt

Interpreta- _ 114.—{1) In this Decree unless the contrary intention appears—tion, a .
“adopted”, in relation to a child, means adopted under the law of any

place (whether in or out of Nigeria) relating to the adoption of children;

“appeal” includes an application for a rehearing; ad
“court” or “the court’’, in relation to any proceedings, means the court

exercisingjurisdiction in those proceedings byvirtueof this Decree;
“court of summary jurisdiction” means a magistrate’s court or District

“crime” means an offence punishable by imprisonment; _
““cross-petition’’ includes an answerin whichthe respondenttoa petition

seeks a decree or declaration of a kind referred to in paragraph (a) or(6) of
the definition of “matrimonial cause” in this subsection ;

“decree” (not being a Decree having effect as an enactment made by the
Federal Mili Government) includes a decree absolute or decree nisi, a
judgement,and any order dismissing a petition or application, or refusing
to make a decree or order ; egg:

“marriage conciliator” means a person authorised to endeavourto effect
marital reconciliations or a person nominated by a judge, in pursuance of

’ section 11 of this Decree, to endeavourto effect a reconciliation; o
. “matrimonial cause” means— ,

(a) proceedings for a decree of—
(i) dissolution of marriage ;
(#) nullity of marriage;

- (ti) judicial separation ;
(iv) restitution of conjugal rights ; or .
(v) jactitation of marriage ; . : a,

_ (6) proceedings for a declaration of the validity of the dissolution
or annulment of a marriage by decree or otherwise or of a decree of
judicial separation, or for'a declaration of the continued operation of-a
decree of judicial separation, or for an order discharging a. decree of
judicial separation ; we ,

(c) proceedings with respect to the maintenance ofaparty to the
proceedings, settlements, damages in respect ofadultery, the custody
or guardianship of infant children of the marriage or the maintenance,
welfare, advancement or education of children of themarriage, being
proceedings in relation to concurrent, pending or completed proceedings
of a kind referred to in paragraph (a) or (5) above, including‘proceedings
of such a kind pending at, or completed before, the commencementof
this Decree ; ce

(@) any other proceedings (including proceedings with respect to the
enforcement of a decree, the service of process or costs) in relationto
concurrent, pending or completed proceedings of a kind referredtoin —
paragraph (a), (b) or (c) above, including proceedings. of such a kind
pending at, or completed before, the commencementof this Decree;or
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' (¢) proceedings seeking leave to institute proceedings for a decree of
‘dissolution of marriage or of judicial separation, or proceedings in

‘ts: relation to proceedings seeking such leave ;

' ” “petition” includes'a cross-petition ; .
_ “petitioner” includes a cross-petitioner;

. “proceedings” includes cross-proceedings ; \ :
“respondent” includes a petitioner against whom there is a cross-

_., Petition; |
c+ JState” means a State of the Federation ;.
: “welfare officer” means a person authorised by the Attorney-General

.+ of the Federation by: instrument in writing to perform duties as a welfare
‘Officer for thepurposesof this Decree, being—

(a person. whois permanently or temporarily employed in the
. public service of the Federation ; or o

- (6) a person who is permanently or temporarily employed in the
public service of a State and whose services have been made available

_. for the purposes of this Decree in pursuance of an arrangement between
"“ the Federation and the State ; or -

_...,{¢) @ person nominatedby an organisation undertaking child welfare
rf activities, BT .

(2) A reference in this Decree to a court having jurisdiction under this
Decree or exercising jurisdiction under this Decree shall be deemed notto
include a reference to a court having jurisdiction under this Decree or
exercising jurisdiction under this Decree by virtue only of section 91 or 92
of this Decree or Schedule 3 to this Decree.

(3) In this Decree “this Division” occurring in a group of sections
underan italicised cross-heading means that group ofsections.

{4): For:the purposes of this Decree, the date of a petition shall be taken
' to be the date on which the petition was filed in a court haying jurisdiction
under this Decree. *-. ;

(5) For the purposes of this Decree, a person shall bedeemed to have
been convicted ofan offence ifhe has been convicted of that offence otherwise
than by a court in its exercise of summary jurisdiction or on appeal from
such a court. a .

(6) Nothing in this Decree shall have effect in relation to a marriage
which is not a monogamousmarriage or which is entered into in accordance
with Muslim rites or withanycustomary law in force in Nigeria.

115.—(1)'Insection-33 of the Marriage Act—
(a) the marginal’ note “Marriage with deceased wife’s sister or niece

lawful.” shall be deleted and the marginal note “Invalid marriages.”
shall be applied to the whole section ; and o

(5) in subsection (1), the words “A marriage may be lawfully celebrated
under this Act between.aman and thesister or niece of his deceased wife,
but, save as‘aforesaid,’? and.the words “which, if celebrated in-England,
wouldbe null and void on the ground of kindred oraffinity, or®shall be
eleted. beh os

(2) In the State:Courts (FederalJurisdiction) Act (formerly cited as the
-Regional:Courts (Federal Jurisdiction) Act}— 7s
‘?'*: @}-the-words “and,to the extent that’’, and all the following words, in

the LongTitle ; oe
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(6) the words “any wHeEREas”, and all the following words, in the
Preamble ;

(c) the definitions of“marriage.: and ‘matrimonialcause”in section 2;and
(d) section 4, section 5 (without prejudice to anything saved.i thereby or

lawfully done thereunder) and section 6, _
are hereby repealed.

(3) For section 147 of the Evidence Actthere shail be substituted the
following section—

“Presump- 147. Without prejudice to section 84 of the Matrimonial
peal Causes Decree 1970, where a pérson was born during the

“Y* continuance of a valid marriage betweenhis motherand any
_ man, or within twohundred and eighty days after its dissolution,
the mother remainingunmarried, the court shall presume that
the person in questionis the legitimate son.ofthat man.’

(4) For the avoidance of doubt it is hereby declared that, if there is any
inconsistency between this Decree andany other law, this Decree shall
prevail and that other law shall be void to the extentofthe inconsistency.

116.41) This Decree may becited as the ‘Matrinionial Causes Decree
1970 and shall apply throughout the Federation.

(2) This Decree shall come into operation ona ‘day to be appointed by
the Federal Commissioner for Justice by order published in the "Federal
Gazette.
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SCHEDULES:. ae

SCHEDULEI Section3

PROHIBITED DEGREES OF CONSANGUINITY AND AFFINITY. ,

Consanguinity . Affinity rho
Marriage of a man is prohibited if the woman is, or has been; his—-

Ancestress Wife’s mother .
Descendant Wife’s grandmother
Sister Wife’s daughter
Father’s sister : Wife'sson’s daughter
Mother’s sister — Wife’s daughter's daughter
Brother’s daughter Father's wife
Sister’s daughter ‘Grandfather’s wife

Son’s wife
_Son’s son’s wife
Daughter’s son’s wife

Marriage of a woman is prohibited if themanis, or has been, her—
Ancestor Husband’s father
Descendant _ Husband’s grandfather
Brother ' Husband’s son.
Father’s brother Husband’sson’s son”*
Mother’sbrother

©

Husband’s daughter'scon

Brother’s son Mother’s husband —
Sister’s son: ‘Grandmother'shusband

oe Daughter's husband -
Son’s daughter’8 husband .
Daughter's daughter's husband

For the purposes of this Schedule, it is immaterial-whetherthe relation-
ship is of the whole blood orhalf-blood, or whetherit is:tracedd through: or to
any personof illegitimate birth. .

a," rhe?
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trang to SCHEDULE 2. Section’ 14

OATH OR AFFIRMATION BY Marrrace:Concruiator

1,A.B. do swear by Almighty God (or solemnly and sincerely‘affirm
‘and declare) that I will not disclose to any person any communication,or
admission made-to me in mycapacity as a marriageconciliatorexcept in so
farasit is fiecessary for me to do:so for the proper discharge of my function
as a marriage conciliator.

SCHEDULE 3 - Section 92,

‘ENFORCEMENT OF ORDERS FOR MAINTENANCE .

: 1..In this Schiedule, unless the contrary intention appears—_

“attachmentofearnings|order’’ means an order under paragraph4 below;

ey defendant”, iin relationto.a maintenance order, means the person liable
; -.make payments under the order ;

“earnings”, in relation to a defendant, means any sumspayable to the
. 'dlefendant— -

(a) by way of wagesor salary (including any fees, bonus, commission,
overtime pay or other emoluments payable in addition to wages or

' salary); or.

(5) by way of pension, including—

(i). an annuity in respect of past‘services, whether ornot the services
“were rendered to the person paying the annuity ;

(ii) periodical payments by way of compensation for the loss,
* abolition or relinquishment, or any diminution in the emoluments,of
_ any office or employment,

but not including any pension payable to the defendant in respect of injury,
disablement or disability ;;

“employer”, inrelation to a defendant, means a person (including the
. Federal Republic or a State thereof as the case may be) by whom, as a
principaland not asaservantor agent, earnings are payable or are likely to

. jecome payableto the defendant;

“maintenanceorder” means an order under this Decree for the payment
_-of maintenance, and includes such an order that has been discharged if any
, artearsare recovérable under the order ;

+ “netéatnings”, in’ relation to 2 pay-day, means the amountof the
earnings becoming payable on ‘that pay-day, less any. sum deducted ‘from

+, those earnings underany law relating to incometax ;

. “normal deduction”, in relation to an attachmentof earningsorder and
. ‘in relation to a pay-day, means an amountrepresenting a paymentat the
‘normaldeductionratespecifiediinthe order in respectofthe periodbetween

_ that pay-dayand either thelast preceding’pay-day or, where‘there is no
' last precedirig pay-day, the date on‘ which the ‘employer becante, or last

became, the defendant’s employer;
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_-““pay-day”’ means an occasion on whichearnings to which an attachment
f£ earnings order relates become payable;

_ “protected earnings”, in relation to an attachmentof earnings order and
in relation to apay-day, means the amountrepresenting a paymentat the
protected earnings rate specified in the order in respect. of the period
‘between that pay-day and either the last preceding pay-day or, where

__ there is no last preceding pay-day, the date on which theemployerbecame,
or last became, the defendant’s employer. ne

2. In this Schedule—

(a) a reference to a person entitled to receive payments under a mainte-
nance order is a reference to a persort entitled to receive payments under the
maintenance order either directly or through another person or for
transmission to another person ;

(8) a reference to proceedings relating toan orderincludes a reference to
proceedings in which the order may be made;and cat

(c) a reference to costs incurred in proceedings relating to amaintenance
ordershall be read, in the case-of a maintenance‘order: made‘by the High
Court ofa State, as a reference to such costs-as are included in'anorder for
costsrelating solely to that maintenance order. _ . ty 4

3. Subject to this Schedule, a person entitled to receive payments under
a maintenance order may apply to—

" (a) the court that madethe order; or Cok
(6) the court in which the order is for the time being registered under

section 89 or 91 of this Decree,

for an attachment of earnings order.
' 4. Ifthe court is satisfied that the defendantis a person to whorh earnings

are payable orare likely to become payable and— = ne

.. (a) that, at the time when the application was made, there was due
under the maintenance order and unpaid an amauntequal tonotless than—

(4) four payments in the case of an order for:weekly payinents ; or

(4) two payments in any other cases;or° © .°

(b) that the defendant has wilfully and persistently failed to comply with
the requirements of the order, me De a

the courtmayin its discretion by an order requirea person whoappearsto
the court to be the defendant’s employer in respect of those earningsor a
part of those earnings to make out of those earnings or that part of those
earnings payments in accordance with paragraph 11 below. aan

5.’ The court shall not make an attachmentofearningsorderif it'appears
to the court, in a case to which paragraph 4(a) above applies, that the failure
of.the defendant to make payments under. the maintenance order was not
due to, his wilful refusal or culpable neglect.. - ar

6. An attachment of earnings order shall specify the noimal deduction
rate, that is to say, the rate at which the court considers it to be reasonable

that the earnings to which the order relatesshould beappliedin satisfying
the requirements of the maintenance order but not exceeding the ratethat

- appears to,the courtto benecessary for thepurpose of—
(a) securing payment of the sums from timeto time falling due under

themaintenanceorder; and rr
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(6) securing:payment:within a reasonable time of any sums already due
., and-unpaidunderthemaintenance order and anycostsincurred in proceed-
_.,Angs relating to themaintenance order that arepayableby the defendant.

. 7. An attachment of earnings order shallalso specify the’ protected
earnings: rate, thatis:to say, the rate below which, having regardto the
resources and needs of the defendant and of any person forwhom he must
or,seasonablymay provide, the court considers it to be reasonable that the
paearningsof the defendant should not be,reduced by a payment under the
order. te J Lop eG .

8. An attachment-of earningsorder shall provide that paymentsunder
the order aretobemadeto-an officer of thecourtspecified in theorder,

9. ‘An.attachment,of earningsorder shall contain such particularsas
the courtthinks proper for the purpose of enabling the person to whom the
orderis directed'to identify thedefendant, ~ = .
an 10.Anattachment of earnings order does mot come into. force
untilthe ¢xpiration ofseven days after the day on which acopyof the.order
is servedon the person towhomtheorderisdirected, |

11. An employer to whoman attachment ofearnings order is directed,
being ‘an attachment of earnings order that is in force, shall.in respect of
eachpay-day,ifthe net earnirigs of the defendant exceed the sum of—'

(a) theprotected earnings ofthe defendant; and ST
‘ -"(6) so“thuch of any amount by which the’net earnings that became

" payableori any previous pay-day were‘less than the protectedearnings for
the purposes of that pay-day as has not been made good on any other

" previouspay-day, = : re,
pay,so far as that excess permits,to the officer specified for the purposein
the order both the normal deduction and so much ofthe normal deduction
for. the purposes of any previous pay-day as was not paid on that pay-day
and has not been paid on any other previous pay-day, oe

12. A payment made by the employer underthelast precéding paragraph
is-a valid. discharge to. hia as apeinet the defendant ib the ‘extent oF the

. amountpaid, « : . - m co

13, Where. proceedings for attachment are brought in a court under
section88 of this Decree, or whete proceedings are taken in a court of
sunimnaty juriediction to enforce an order registered in that court under
section’91‘ofthis Décree, the court may, instead of making any other order;
smake'anattachmentof eatnings order. Y . a

14. Where an attachment of earnings order has been made, no writ,
. order or warrant of commitment or attachment shall be issued or made in
proceeilings for ‘theenforcementof the maintenance order that were begun
before themakingofthe attachmentof earnitigsorder. _

15. The court by which,anattachment.of earnings order has been made
mayin its discretion, onthe application of the defendant or a person entitled
to receivepayments under the maintenance order, make an orderdischarging
or varying the attachmentofearnings order, ”’ | '

Loe yoo, "2's ty { « an a

_, _16,An order varying an attachment of earnings order shall not come
intoforéeuntil the expiration of seven‘days‘after the date on which the order
is served on the personto whom thé attachment ofearnings order is directed.

carob
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17. An attachmentofearnings order ceases to have effect -
(a) upontheissuing or makingofawrit, ordér dt warrant ofcommitment

or attachment for the enforcement of the maintenance order in télation
., to which the attachmentofearnings order applies ; or _

(2) subject to the next succeeding paragraph, uponthe dischargeor
variation ofthatmaintenance order.
18, Where it appears to the court discharging:@ maintenance ofder that

arrears under the order will remain‘to be recovered under the order; the
court mayin its discretion direct that the attachment of earnings ordershall
not ceaseto haveeffect until those arrears have been paid.

19, Where an. attachment.of earnings order ceases to have effect, the
Proper officer of the court by which the order was made shall forthwith
give notice accordingly to the person to whom the order was directed.

20. Where an attachment of earnings order ceases to have effect oris
discharged, the person to whom the attachmentof earnings order is directed
does not incur any liability in consequence of histreating the order‘asstill
in force at any time beforethe expiration of seven’days afterthe’date on
which the notice required by- the last preceding’Paragraph or a copy of the
discharging order, as the case may be,is servedon him.

21. A person to whoman attachmentof earnings orderis directed shall,
notwithstanding anything in any other law, but subject to this Schedule, .
comply with the orderor,if the orderis varied, with the order as varied.

22, Where, on any occasionon which earnings become payable. to a
defendant theré. are in force two or more attachment of earnings orders in
relation to those earnings, the person towhom the ordersare directed—

(2) shall comply with those orders according to the respective dates on
which they came into force and shall disregard any order. until an earlier
order has been compliedwith ; and

(5) shall comply with any order as if the earnings to which the order
relates were the residue of the defendant’s earnings after the making of
any payment underanyearlier order.

23.A person who makes a paymentin compliance with an attachment
of earnings order shall give to the defendant a notice specifying
of the payment.
__" 24, A person to whom an attachment of earnings orderis directed who,
at the time when a copy of the order is served on him or atany time after that
time, has not on any occasion during the period of four weeks immediately
preceding that time been the defendant's employer.shall forthwith give
notice in writing accordingly to the proper officer of the court that made the
order.

25. Where proceedings relating to an attachmentof¢earnings order are
brought in any court, the court may,either before or after the hearing— —_-

(a) order the defendantto furnish to the court, within a specified period,
a statement signed by the defendant specifying— .

(é) the name and addressof his employeror,if he lias more employers
than one, of each of his employers;

(i) particulars as to the defendant’s earnings ; and
' ° (#2) such particulars as are necessary. to enable the defendatit to be
” identified by any ofhis employers;and _



Matrimonial Causes 1970 No. 18 A 101
 

(6) order any person who appears to the court to be an employer of the ©
defendant to give to the court within a specified period a statement
signed by him or on his behalf containing such particulars as are specified
in the order of all earnings of the defendant that becamepayable by that
person during a specified period.

26. A document purporting to be a statement referred to in the last
preceding paragraph shall, in any proceedings relating to an attachment of
earnings order, be received in evidence and-shall, unless the contrary is
shown, be presumed without further proof to be such a statement.

. 27, The court by which an attachment of earnings order has been made
shall, on the application of the person to whom the orderis directed or of the
defendant or tPthe person in whose favour the order was made, determine
whether payments to the defendant of a particular class or description
specified in the application are earnings for-the-purposes of that order.

28.—({1) A person to whom an attachment of earnings order is directed
who makes, an application under paragraph 27 above shall not incur any
liability for failing to comply with the order with respect to any payments of
the class or description specified in the application that are made by himto the
‘defendant while the application, or any appeal from a determination made
on theapplication, is pending.

(2) The foregoing sub-paragraph shall not apply in respect of any pay-
ment madeafter the application has been withdrawn or any appeal from a
determination made on the application has been abandoned.

29. The officer: to whom an employer pays any sum in pursuance of an
attachment of earnings order shallpay that sum to suchPerson entitled to
receive payments under the maintenance order as is specified by the attach-

» nent of earnings order.

_ 30. Any sum received by virtue of an attachmentof earnings order by
the person entitled to receive it shall be deemed_to_be a payment made by

_ the defendant to that person, so as to discharge first any sum due and unpaid
under the maintenance order (a sum dueat an earlier date being discharged
before a sum due ata later date) and secondly any costs incurred in proceed-
ings relating to the maintenance order that were payable by the defendant
when the attachment of earnings order was made or last varied.

31. On any occasion on which an employer makes a payment under
this Schedule in respect of a defendant, the employer may retain for his
own use out of any balance of the defendant’s earnings remaining after the
making of that payment the sum ef sixpence or, if on that occasion the
employer makes payments in pursuance of two or more attachment of
earnings order relatingto the defendant, the sum of sixpence in respect of
each such payment,

32.—(1) Any person who—

(a) fails to comply with any requirement of this Schedule, or of an
orderunder this Schedule, that is applicable to him ; or

(6) in any statement or notice furnished to a court under this Schedule
or in compliance with an order made underthis Schedulemakes a statement
that he knowsto be false or misleading in a material particular ; or
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(c) recklessly furnishes such a statement or notice that is false or
misleading in a material particular,

shall be guilty of an offence punishable on conviction by a fine not exceeding
one hundred pounds. ‘

(2) It shall be a defence if a person charged with an offence arising
under subparagraph (1) (a) above proves that he took all reasonable steps to
comply with the requirement or order.

33. Any person who dismisses an employee, or injures him in his ©
employment, or alters his position to his prejudice, by reason of the circum-
stance that an attachment of earnings order has been made in relation to the
employee or that the person is required to make payments under such an
order in relation to the employee shall be guilty of an offence punishable
on conviction by fine not exceeding one hundred pounds.

34. In any proceedings for an offencearising under paragraph 33 above,
if all the facts and circumstances constituting the offence, other than the
reason for the action of the person charged with having committed the
offence, are proved, the burden shall be upon that person to prove that he
was not actuated by the reason alleged in the charge. :

35. Whereperson is convicted of anoffence arising under paragraph 33
above, the court by which he is convicted may order that the employee be
reimbursed any wages Jost by him, and mayalso direct that the employee be
reinstated in his old position or in a similar position.

36. This Schedule shall have effect in‘relation to a defendant notwith-
standing any law that would otherwiseprevent the attachmentof his earnings
or limit the amount capable of being attached.

Maneat Lagos this 17th day of March 1970, - |

| Major-General Y. Gowon,
Head of the Federal Military Government,
Commander-in-Chief of the Armed Forces,

FederalRepublic ofNigeria
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