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GENERAL NOTICE

NOTICE 974 OF 1997
DEPARTMENT OF HOUSING

PROPOSED LEGISLATION ON NATIONAL HOME BUILDERS REGISTRATION COUNCIL

The Depantment of Housing hereby publishes the draft Natlonal Home Bualders Registration Council Bill for
public information, discussion and comment. : ; ;

Comments should be send to: The Dlrector-GéneraI, D'ebartmeht 'of.Hou'sing, Pri\}éte Bag X644, Pretoria,
0001, for the attention of Mr R. Thatcher, on or before 28 July 1997.

28886—A o 180921
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NATIONAL HOME BUILDERS REGISTRATION COUNCIL BILL, 1997

BILL

“To provide for the designation of the National Home Builders Registration Council as the
national registration council for home builders; to make provision for all new homes to be
constructed by home builders registered with the Council and for home builders to comply with
Standards and Guidelines in the construction of homes; to make provision for new homes to
be enrolled with the Council; to make provision for a fund to be established under the Council
and to vest the funds of the National Home Builders Registration Council Fund in the Council;
to make provision for new homes to be constructed or sold with the benefit of a Standard
Home Builders Warranty; and to provide for matters connected therewith.

~ ARRANGEMENT OF BILL
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BE IT ENACTED by the Par.llament of the Republlc of South Afnca as.
" CHAPTERI
INTR_ODUCTION '
Definitions
1. Inthis Act, unless the context mdlcates otherwise A

“contractor’ means a home bunldor who undertakes the phy5|oal construction
of homes;

“Council’ means the National Home Buuclers Reglstratlon Council
designated under seotlon 2 =

“developer” means a home ‘builder who does not"uhdertake the phys;cal
construction of homes itself but who concludes contracts w:th contractors for
this purpose, and who either undertakes to’ construct a2 home for a home owner
or who sells an erf on which a home has been constructed to a home owner,
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L fgnd” means the fund referred to ln seotloh 9

“fund advisory committee means the oommrttee appointed in terms of
*section9;

“home” means any new structure constructed or to be constructed for human
" habitation the selling price or contract price of which is' not less’ than an‘amount
prescribed by the Minister from time to time, 'and including any 'structure
prescribed by the Minister, on recommendation of the Council, by notice in the

Government Gazette from time to time for purposes of this definition;

*home burlder” means a person c ;- : & .

(a) ' who constructs or undertakes to construct a home for a home owner;
“(b) T 'who constructs or Undertakes to oonsh'uct a home for any other- person

~ (¢) who constructs a home for purposes of sale or othenmse drsposrng of
Trb _*'-’SUCh home . & . 3 £ b

r‘_: (@ -'who sells a new home |n hrs or her capeolty asa pnnclpal or T

ey "-who oonducts such other actrvrty as may be prescnbed by the Mlnlster Yk
on recommendation of the Council, by notice in the Govemmenri :
Gazette from tame to trme for purposes of thrs definrtron _

“home owner’ means a person who isin the process of acqurnng or
" ‘has acquired a home and lncludes such person s stlocessors in trtle

_ "Inspeotor” means an msoector appornted by the Councrl under seotron
eq4t '

“major structural defect” means a defect resulting from a ‘deviation by the
__home builder from the Standards and Guidelines which give rise or which may
_'glve rise to damage of ‘the seventy that it affeots or is likely to affect the
“+ stractural integrity of the home, and whrch arises and is notified to the home

builder during the period contemplated in section 8(2)(a); subject to such
limitations, qualifications or exemptions as may be prescnbed by the Counorl'_
“from time to time; "

EE presonbe" “'means prescrrbed by Tegulation” by “the  “Minister;
recommendation of the Council, in the Government Gazette, or by the Counc;l
__in the Rules, the Standards and Gurdellnes the Standard Warranty ora
" ¢ircular, as the casemaybe;
“Minister” means the Mmister of Housrng,
. ‘registered home bullder‘ means a home builder reglstered w:th the Councrl

“Rules” means the Rules of the Councrl for the time belng prescnbed by
the Council under sectlon 1 1;
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“Standards and Guidelines” means the Standards and Guidelines for the time
being prescribed by the Council under in section 10;

“Standard Warranty” means the Standard Home Builders Warranty for the time
belng prescnbed by the Councll under section 8;

“‘thls Act’ mctudes any regulat!on the Rules the Standards and Guidelines,
and the Standard Warranty b el o b

CHAF‘TER .
THE NATIONAL HOME BUILDERS REGISTRATION COUNCIL

Designation, objects and powers of the:National Home Builders Registration
Council

2.(1) The National Home Builders Registration Council (association incorporated
under section 21) which has been registered in terms of the Companies Act, 1973 (Act
No. 61 of 1973), under registration number 95/08647/08, is hereby designated as the
national registration council for home builders having the objects, powers and functions
conferred upon it by this Act and set out in the memorandum and artlcies of association

. of the Council from time to tlma

(2) The main objects and main busmess of the Councn sha!l be -

(a) to |mprove the structural integnty of new homes constructed in the
Repubhc

b) to improve , ethical and techmcalstandards in the home building industry;
= {6} to regulate home buulders and
(d)- ~ to provide protection to home owners generally and specaﬂcally in
- respect of major structural defects in homes constructed by registered
home builders enrolied wuth the Councnl

(3) The Council shall have the ancnllary obj'ects in pursuance of its main object -

(@) - to assist home builders from historically disadvantaged backgrounds to
achieve technical standards in the home building industry; and

(b)  to develop products and services of benefit to home builders and home
owners.

(4) The powers of the Council shall include the power - -

(8)  to register and deregister home builders in accordance with criteria
prescribed by the Council;
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" to enrol new homes and to issue the Standard Home Builders Warranty

on behalf of the home builder to the home owner;

to prescnbe Rules applytng to reglstered home buﬂders

to prescribe the form of the Standard Warranty referred to in sectlon 8

~ orsuch other standard warrant:es as may be prescnbed by the Council
frorn tlme to tlme : : ;

to prescnbe Standards and Gwdetmes referred to in section 10 to be

_ oomplued wnth by reglstered home bunlders in the construction of homes;

to establlsh memtaln end admlmster a fund or.funds referred to in
‘section’ 9 to ' provide- essrstence for rectlf’ cat|on of major structural
defects in homes : ; . _

' to establish mennta«:n and edmlmster funds for such other purposes as

may be eppropnate in the pursuance of the objects of the Council;

to- prepare a code of conduet referred to in sectlon 12 for registered
4 -'home bunlders Sk R s

- bultders and home owners

T Ty

to engage in undertakmgs for the purpose of tmprovmg communlcatlons

- between registered home builders and home owners and promoting the
.'.:tmprovement of constructlon quallty, :

to prescribe fees for reglstmtlon of home bunlders the enrolment of new
: =homes and other fees :

to keep a record of persons hotdlng such quahﬁcetlons and professional

‘indemnity insurance for purposes of ensuring appropriate design and

construction of homes, with such functions as may be prescribed by: the

' Councrt

generally to do elt thlngs necessary to pursue its objects and the
ob;ectwes of this Act and _

-generally to exercise the powers of the Council as set out in the
* memorandum and articles of association of the Council. :

Governance of Council

3. (1) The Council shall have a board of directors, a chairman and a managing
director as provided for, subject to the provisions of this Act, in the memorendum and
articles of association of the Council from time to ttme "

(2) The chairperson of the Council shelt be appomted by the Mm:ster on
recommendation of the Councul for such period and on such conditions as the Minister

may determine.
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*(3): - Subject to the provisions of this Act, the Council may from time to time amend ;
|ts memorandum and articles of assoc:atron sty Ll s .

(4) Notwithstanding the provisions. of section 32 of the Companles Act, 1973, (Act
No. 61 of 1973) and the memorandum and articles of association of the Council upon
the commencement of thrs Act ﬂ'te members. of the Council shatl be -

(a)- -the Govemment of the Repubhc of South Afnca represented by the
Minister or the Minister's appointee, which shall have three votes in-a
% '-.general or annual general meeting of the Council;

(b) the Councnt of Construct:on of South Afnca a votuntary assocmtlon
e ("COCOSAY), and in the event of that association ceasing to exist or to
. ~.-function-as a national organisation representative of the. interests of
home builders and home building industry stakeholders, - such other
organisation as may be prescribed by the Minister for this purpose by

“«= .. notice in the Government Gazette, which entity shall have two votes in
ot ;----_:a general or ennual genera! meetmg of the Council;

ey i the Councal of South Afnoan Banks a voluntary assoclatlon (“COSAB"),
_~ - andin the event of that association ceasing to exist or to functionas a
national organisation representative of the interests of banks, such
- other organisation as may be prescribed by the Minister for this purpose
by notice in the Govermment Gazette, which entity shall have one vote
ina general or annual general meetlng of the Council; and

v (+) :the Housmg Consumer Protection Trust a trust reglstened as such, and
- in the event of that entity-ceasing to exist or to. function as an
organisation representative of the interests of housing consumers, such
- other ongan:sabon as may be prescribed by the Minister for this purpose
by notice in the Government Gazette, which entity shall have one vote

ina general or annual general meetmg of the Councul

(5) Notwrthstandmg the memorandum and artsclesof assocnat]on of the Councrl the
dlreotors of the Council shall D@ 1= otk £ G R : 3

)] three persons appomted by the member contemplated ln subsectlon
e ing A0 cn il ¥y fa . :

(b) two persons apponnted by the member oontemplated in subsectron 4(b). )

(c) 9 "_one person apponnted by the member contemplated in subsection 4(c);

i

(d) one person appointed by the member oontemplated in subsectlon 4(d),
- (e) the Chamnan oftheCouncll and o e e e R

ol the Managing Dlrector of the Councll apPO'nted by the drrectors gl
Council. '
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“CHAPTER Il - :
REGiSTRATION OF HOME BUILDERS

.'\“

Ragistrattonofhome bullders i, ot R e

4. (1) No person shall conduct the business of a home buulder unless such person
is registered as a home builder by the Councal under th|s Act in eoeordance with the
Rules . :

(2) No home bultder shall construct a home untess such home buﬂder is reglstered
w:th the Council. .

(3) The Council shall not register a home buntder tmiess the. home buulder has
shown to the Counoil’s satisfactton that -

(a) the home' btnlder will in‘conducting the business of a home builder
: perform the home builder’s obligations as contemplated in this Act, the
Standard Warranty, the Standards and Gu;dellnes and the Rules

(b)  the home builder wull act responsrbly in conductmg the busnness of a
home builder; and :

(c) the home builder has appropnate financial, technical and management
capacity to conduct its business as a home builder. .

(4) Registration of a home builder shall be'subject to such terms and conditions to
give effect to the purposes of this Act as may be prescribed by the Council or as may
be imposed by the Counotl m any partlouter case..

- (8) Without detracting from the generaltty of subsectlon (4) the Couan may reqmre
‘such surety ships, guarantees, indemnities or other security as the Council may in its
discretion consider necessary to satisfy itself in respect of the requirements set out in
subsection (3) and section 9(5) of the Act and may, without detracting from the
generality of the foregoing, register a home: buttder prowsnonally on such conditions as
the Council may con5|der appropnate L

(6) The Council may register a home buulder asa contractor ora deveIOper or both
a contractor and a developer

" A deveioper reglstered with the Councll shall be obllged for purposes of the
physical construction of homes, to appoint a contractor reglstered with the Council.

(8) Where the Council is of the mtentton to refuse to regaster a homebuilder,
the Council shall notlfy the home bullder of lts lntention together with written reasons
therefor :
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(9) A home builder contemplated .in-subsection (8) shall be entitied to make
representations to the Council in: response to-any issue raised by the Councrl

(10) The Council shall if on receipt of such further representations, it is of the view
that the home builder has not satisfied the Council: regarding the reqwrements of
subsectlon (3) notsfy the home builder aocordmgly :

;\’a -'""‘3
: (11) A home buslder oontemplated rn subsectlon (10) may request the Councnl
within thirty days of receipt of a notification referred to in subsection (10) to present its
case to a registration committee established by the Council for that purpose, whose
‘decision.shall be the decision of the. Council and which shall, sub;ect to the pmvusuons
_ of section 6, be final. - b s o
2(12):. The ‘procedures: and the: conshtutron of the reglstratlon commlttee shall, be'
prescnbedbytheCouncll R R T RO T L BRT L

(13): Should the home builder fail to:exercise rts nghts under subsection (11), the
-decusuon |n subsectton (1 0) shall subjeet to the prowsrons of section 6, be final.

(14) Unless specnfioaily agreed to the contrary on such condrtlons as the Council
may-determine; registration of a home builder shall not be transferable to any other
Refusal to renew registration, withdrawal and suspension of registration

5.(1). EFhe.Council-mayf refusefto»f;enew_,or} m,ay-wimctraw.regis,traﬁon\pf-_\a; ho_rr_s_e buil.der

(@)  where the reglstered home buulder IS |n breach of or has a record of

- -non-compliance with. the Rules; the Standards and Guidelines; the

-+, -Standard Warranty, a term:or condition of registration, or the provrsions
Gk -.=--of this Act lncluding lts oblrgatlons under section 7 oL 4

et e -where the Coundl |s not satisf ed on reasonable grounds that.- the
registered home builder will conduct or. continue to conduct its busmess
as a home bu:!der in compliance with the obllgatuors contemplated in

. paragraph (a); L T P B O T NP

(¢)  where the registered home builder fauls to pay amounts due to the
. -+, .Council-on-account of any fee, charge or iavy or any cost incurred or
..+ expended by the Council related to the: fallure of the home bultder to
comply WIth the Standard Warranty, ' _ '
s (d)ne -.where the Councai is. satlsﬂed on reasonable grounds that the home
builder is bringing the Council and the home building lndustry lnto
disrepute in the manner in which itis conducting its business as a home

builder.

(2) Where the Council is of the intention to refuse to renew a reg:stratlon oris of
the intention to withdraw registration of a home builder, the Council shall notify the

registered home builder of its intention, together with written reasons therefor.
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. (8) “The provisions of subsection (10) to subsection (13) of section 4 shall apply
mutatis mutandis to a refusal to renew registration or the withdrawal of the registration
of a home bunlder

(4) Where |t appears to the Counorl that thene may be reasonabte grounds to act
in terms of subsection (1), the Council may - et i N

(a) suspend the registered home. builder’s registration for such time as

appears to the Council to be necessary to investigate the matter or until

o osuch time: as - the registered home builder has complied with its
.-obhgatrons and s ;

o () SRR nottfy the reglstered home bullder of the suspension and request the
home builder to provide the Council with such information as the Council
may require to. mvestngate the matter or to comply with the obligations

o -set out in: such notlce e ;

(5) The Council may refuse to enrol eny homes subnntted for enroiment by a home
bunlder durmg the penod of suspensron g

Review

6. Without derogating from the constitutional right of any person to gain access to a
court of law, the proceedings of the Council may be brought under review before any
division of the Hrgh Court havung junsdtchon under the Supreme Court Act, 1959 (Act
No 590f1959) 5 B

— CHAPTER |V '
PRGTECTION FOR HOME OWNERS

Contractual obligations of home builder in fe\rour of ho‘me owner

7. (1) The contract between a home builder and a home owner for 'the construction
or sate of a home -

: (e) shall be tmwnang, £ g
(b) "shall set out the f‘ nanclal obllgattons of the home owner and ell other

metenel terms and

(c) shalt have attached as annexures plans reﬂect:ng the dlmenswns and
measurements of the home, and the specifications pertaining to
matenals to be used in constructton of the home.

(2) The contrect between a home burtder and a home owner for the
construction or sale of:a’home shall be deemed to include warrant:es enforceable by
the home owner in-any’ competent court, that N
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‘(a) the home, ‘depending on whether it has been eonstmcted or is to be
constructed - - : ; - i

@) isor shall be constructed ina workmanhke manner
(ii) | is or shall be fit for habitatlon and
(i)~ isor shall be constructed in acoojrdan‘ce' with -

(AA) the National Building' Regulations made under the
National Building Regulations and Building Standards
Act, 1977 (Act No. 103 of 1977) or any substituting
legislation appiylng at the trme of constructron of the
home;

(BB) the Standards and Gurdehnes as appllcable at the date
of enrolment of the home wrth the Councnl and

- (CC) the terrns plans and speclfcations of the oontract
- concluded with the home owner as oontemplated in
subsectlon (1)

(b) wrthout detractlng from the provisions of paragraph (a) (iii) (CC) of
: subsection (2) and the prowsuons of section 8, that the home builder

shall -

(i) - .repalr roof leaks attnbutabie to workmanship, de5|gn or matenais
-~ inrespect of the home arising within a penod of twelve months
as from the occupation date; and

(ii) rectify non-compliance with or deviation from the terms, plans
' and specifications of the contract or any deficiency related to
design, workmanship or materials within a penod of 90 days as

from the oocupation date

 The Standard Home Builders Warranty

8. (1) The Councn may, subject to the prows:ons of subsection (6), prescnbe a
standard warranty, to be known as the Standard Home Builders Warranty, which shall
be deemed to form part of every contract concluded between a home bullder and a
home owner for the sale or construction of a home. B

(2) The Standard Warranty may contain such prouisio'ns as the Council
* considers necessary or expedient for lmplementmg the purposes of th:s Act rncluding.
in partlcular - :

(@) provnsrons prescnbmg oblsgatlons on the part ol’ a home builder, -

" including the obligation on the home builder to rectify at its cost major
structural defects in the home for a period of not less than five years as
from the date of occupation by the first home owner, or such other date
as may be prescribed by the Council;
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- (b) . provisions specifying exclusions from any obligations prescribed as
contemplated in paragraph (a);

(c) - provision for procedures by which complaints may be made by any
home ownerwho alleges that a home builder has failed to comply with
-any obligation prescribed as contemplated.in paragraph (a);

(d) provision for the resolution of any dispute relating to any alleged breach
of an obligation prescribed as mentioned in paragraph (a) or otherwise
- relating to the parties’ rights or obligations under the Standard Warranty.

(3) The Standard Warrénty prescribed- under this section may at any time be
amended or substituted by the Council. :

(4) The Council shall noiify home builders .'of any amendment or substitution of the
Standard Warranty, and any such amendment or substitution shall, in addition, be
published for general information in the Government Gazette.

(5) The Council may prescribe different standard warranties for different categories
of homes or for specific situations or for different purposes.

(6) Any reference in this Act to the Standard Warranty shall also include a
reference to standard warrantles prescnbed under subsection (5).

The fund

9. (1) The Council shall, subject to the provisions of this Act, establish, maintain and
administer a fund for the purposes of providing assistance to home owners under
circumstances where home builders fail to meet their obligations under the Standard
Warranty.

~(2) The Council may, within the ambit of subsection (1), establish different funds
for different situations, purposes or standard warranties.

(3) The National Home  Builders Registration Council Fund (association
incorporated under section 21), which has been registered in terms of the Companies
Act, 1973 under registration no. 96/03550/08, is hereby dissolved and the Registrar of
Companies shall remove the name of the company from the register of companles
referred to in sectlon 5 of the Compames Act, 1973. :

(4) The funds of the Nat:onal Home Bullders Regtsh'atlon Council Fund, referred
to in subsection (3), shall, upor: the commencement of this Act, vest in the Councu for
the purposes contemplated in subsection (1).

(5) The Councul shall take prudent measures to manage the risks pertamlng to the
business of the Council and the fund and to secure that the fees, levies or charges
payable by home builders to the Council are prescribed at levels which will be
sufficient, in aggregate, to meet the obligations conferred on it by this Act.
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"(8) " There shali be paid into the fund, subject to "the-"provision's.;of subsection (13)

- ~any fees, levies or charges payable by home buulders as may be
=« “-prescribed by the Council from time to time; - :
- 7 any fees or deposits payable by home owners as may be prescrlbed by
' the Councrl from tlme to trme and :

c) any amount received by the Councﬂ from any other source

(7) There may be pazd out of the fund - '

o fallure by a home builder to oomp!y with the Standard Warranty and

sl f-any amount requrred to meet the operatlonal oosts of the Councul in
: accordance with budgets approved by the Council from time to time.

' (8) “The funids comprising the fund may be tnvested in accordance with the pol:cnes
approved by the Council, subject to'the provisions. of subsection 13, with™ - """ *

(@) afinancial institution as defined in section 1 of the. Flnanc:al Instltutrons
('nvestment of Funds) Act, 1984 (Act No 39 of 1984)

(b) in secuntles listed on the Stock Exchange as det' ned in sectlon- 1 of the
Stock Exchanges Control Act. 1985 (Act No 1 of 1985),

..-:n fi nanclal rnstmments as deflned in sectlon 1 of the Frnant:lal Markets
* " Control Act;. 1989 (Act No. 550f1989) e fRH

(d) in commerclal paper, the issuers of which have been approved by the-

st s o Council on advrce of the fund advusory commlttee

in such other non- eqwty mvestment mstruments as may be approved
R by the Councrt on the: advlce of the fund advlsory commrttee (3

“{(9)Ifat any t:me the funds of the Counczl are. msuﬁ' orent to meet the costs referred
:'r"'tcm ‘paragraph’(b) of subsection (1) or future financial demands on the Council and the

fund, the Minister may, without derogating from the power of the Council to'determine.

fees, levies or charges, on recommendation by the Council acting on the advices of

-the’ fund advisory committee, prescnbe an’ addutlonal tevy to be lmposed on home_

':-burlders tomeet any shortfall

(10) Without detract:ng from the power of the Counc:l to appornt any '

. ‘committees, the Council shall appoint a committee to be known as the fund advisory
“-committee:comprising of not less than three and not more than seven persons having
“expertise in respect of fund management or appropnate ﬁnanctal or nsk management
expertise. ; e $9 Eth e

(a) any amount requwed to be expended bv the Councrl in respect of the
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(11) The Managing Director of the Council shall ex officio be a member of the fund
advisory committee. o

(12) The Council may, on recommendation of the fund advisory committee appoint
professional fund managers, on such terms and conditions as may be approved by the
Council, to manage the fund and to report to the fund advnsary commtttee

(13) The fund advisory committee shall adwse the Councu on the prudent
management of the fund and the risks pertaining to the fund and shall develop
procedures and policies for approval and implementation by the Council, relating to -

" (a) - funds to be paid into the fund:;

(b) funds to be paid out of the fund generally and spec:facally for the
—_— purposes of subsection T(a) and (b) respectively; . Gl

(c) the administration of the fund,;
() theinvestment of funds in the fund;
(e) the management of the risks pertamlng to the fund; and

(f) the insurance of the fund and reinsurance for the fund

(14) Without derogating from the obligations of the Council under its memorandum
and articles of association and the provisions of the Companies Act, 1973 (Act No. 61
of 1973), the Council shall keep accounting records in order to fairly present the
financial condition of the Council and the fund and to explain the transactions of the
Council and the fund.

(15) The accountmg reoords of the Counc;l and the fund shall be kept at the
registered office of the Council and shall at all times be open to inspection by the
Directors of the Council, the Minister or any person authorised by the Mlmster

(16) The fund advisory committee shall report quarterly to the Councﬂ on the
status of the fund and shall, where necessary, make recommendations to the Council
in respect of the fees, levies and charges of the Council and the need for any levy
contemplated in subsection (9). - o B

(17) The Council may from time to time, on recommendation of the fund advisory
committee, prescribe the minimum and maximum amounts which may be expended on
a home pursuant to the failure of the home builder to meet its obligations under the
Standard Warranty.

(18) A home builder shall be obliged, in the event of the Council having incurred
costs pursuant to the failure of the home builder to meet its obligations under the
Standard Warranty, on demand by the Council to reimburse the Council- with all costs.
incurred or expended by the Council in relation to the failure of the home builder.
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(19)  In the event of the failure of a developer to meet its obligations under the
Standard Warranty, the contractor having constructed a home in terms of a‘contract
with such developer shall be liable to perform the obligations of the developer under
the Standard Warranty or to reimburse the Council in respect of the costs contemplated
in subsection (18) where the Council, after having obtained judgment ‘against the
developer, or afterinsolvency proceedings having been instituted against the developer
by any person have been uneble to obtaln setﬂement of tts clalm agarnst the devetoper

(20) In the event of the Councrl havrng lncurred costs or expendlture where a home
builder has failed to meet its obligations under the Standard Warranty, the Council shall
be entitled to institute any action which the home owner or home builder may have or
would have had in contract or in delict against any person for having caused or
contributed to the failure of the home builderin respect of his obligations under the
Standard Warranty

21) No home owner shalt have a clalm agalnst the Cbuncrl under thls Act save to
the extent that -

(a) the home builder is in breach of the home bullder’s obllgatlons under the
Standard Warranty; - ~

(b)  the home was constructed by a registered home builder and the home
had been enrolled wrth the Councu

(c) the home butlder no longer e)asts oris unable to meet its obltgatlons
SEe (d) 2" the funds available in the fund would permit the Council to accept such
i + liability, having regard to future financial demands on the Council and
the fund, the nature of the clalm and the crrcumstances of the part:c:ular
“matter; and - ash _ :
v (e_)_ . the Council _has specifically _a_ccepte;_l liability in the partieularﬁcese_. |
(22) The Minister may at-any time ‘instruct an external audit of the fund and’ the
Counc:l to be undertaken
(23) The Councrl shatl submit an annua! report to the Mlnister oompnsmg - 5
(a) the extematly audlted t' nancral statements of the Counc:!
i (b) “a report on the affalrs of the Counetl dunng the retevant t“ nancrat year
() a report onthe admrmstrative efflc:tency ef the Ceuncll and
| (_d)_ - a report on the ﬁnancral posﬂton of the fund | _ |
(24) The Mlmste:' shall Iay upon the Table m Parllamen't a co‘py of the annual report
within thirty days after receiving it if Parliament is then in session, or, if Parliament is-

not then in session, within thirty days after the commencement of its next ensuing
session.
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Standards and Guidelines .

10. (1) The Council shall, for the purposes of thns Act prescnbe Standards and
Guidelines relating to, or for purposes connected with, the design and construction of
homes to. be adhered to and to be complied with by registered: home butlders

(2) Without detracting from the generality of subsectlon (1), the Standards and
Guidelines may require plans and associated documents to be approved by competent
persons, contemplated in section 2(4)(l), and different requirements may be prescribed
in relation to dlfferent cetegohee of homes or dufferent types of: bulldmg technlques or
materials. W BRI T o i TR i

(3) The Standards and Guidelines prescnbed under thlS sectlon may at any time
be amended.or substituted by the Council. S T VIR T I M

(4) - The Coungil shall notify. home builders of any amendment or substitution of the
Standard Warranty, and any such amendment or substitution shall be published for
general mfonhatlon in the Govemment Gezette :

(5) The Councul may refuse te enrol or suspend or withdraw the enrolment of a

home prior to occupation if it is satisfied, on reasonable grounds; that the home has not
been constructed in accordance with the Standards and Guidelines: ..

Rules

11 (1) The Ceunc;l may make Rules -

(a) -'regulating the conduct of feglstered home bunlders

(h) | requmng reglstefed home bullders te cemply thh any eurcular |ssued by
the Councﬂ in terms of the Rules;

(c)  prescribing. procedures for the registration.of home builders and the: "
expnrat:on and renewal of reglstratuon _

(d) prescnbing ten'ns end condltions of reglstratlen

(e) s prescnbmg the fees payable on appllcahon for regtstratlon QI’ renewal.-- ¢
- of regtstrat;on

(0 prescribing procedures for the enrotment ef hemes

| (g) | 'prescnbmg the fees peyeble by home bullders to the Counctl in respect";._'_
of the enrolment of a home or any category of home

) 'govemmg the relationshlp between the Ceunezl and a heme buﬂde
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()] prescribing procedures for clalmlng and determining claums under the
e Standard Warranty. '

() presonbmg the procedures for ooncillatzon or arbltmtlon of dlsputes and
~ providing for the payment and: refundlng of fees for such ooncmatuon or
; arbltratlon ;

R (9] | _ prescnblng different oetegones of homes for purposes of th|s Act

() ' prescribing tefms to be lnc!uded in or excluded from contracts between:
home builders and home owners in respect of the construct:on or sale
of homes :

(m) to ensure the perfonnanoe of home builders obllgations to the Council;

(n): fprescnblng any matter requnred or permitted to be prescnbed under this

(o) prescnblng forms for the purposes of the Councﬂ and

(o)-? ' pnescnblng procedures generally to be complted wsth by home owners
or home builders lodging complaints with the Council and any fees or
deposits payable by home owners in respect of such complaints.

(2) - The Rules prescribed under this section may from time to tlme be amended or
substituted by the Council. ;

(3) The Council shall notify home builders of any amendment or substitution of the
Standard Warranty, and any such amendment or substitution shall, in addition, be
published for general information in the Govemment Gazette. -

Obligations of home builder regarding'e'nroim'ent of- -h'cimes’ e
12. (1) A home builder shall enrol a home to be oonstructed by it W|th the Council.

(2) A home builder shatl prowde the home owner wnth proof of enroiment of the
home w:th the Councll : e

(3) A home bullder shall not commence the constmctton of a home untal the home
builder has notified the Council thereof, has enrolled the home with the Council and
has provided the Council with such partlculars as are prescnbed and has paid to the
Councll the prescnbed fee :

(4) In the event of a regtstered home bwlder falllng to oomp!ete the
construction of a home, no home builder shall complete the construction of the home
without informing the Council and without assuming the obligations under the Standard
Warranty in respect of such home in the manner prescnbed by the Councul in the
Rules. .
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(56) The enrolment of a home shall be- automatucally suspended upon: the-granting
of an order for the provisional liquidation or sequestration of a home builder where such
provisional liquidation or sequestration is granted prior to the date of occupation of the
home by the home owner. ' , _

(6) The Councui may reinstate an enrolment contemplated in subsectlon (5) within
|ts dlscretlon :

Obhgatlons of mortgage Ienders and conveyancers

13. (1) No ﬁnano:al mshtutton shall Iend money to a home owner agalnst the secunty
of a mortgage bond registered in respect of a home, with a view to enabling the home
owner to purchase the home from a home builder, unless that person is satisfied that
the home builder is registered under this Act and that the home is or shall be enrolled
with the Council and that the prescribed fees have been paid or shall be paid.

. (2) ' Any conveyancer attending to the registration of a mortgage bond in favour of
a person contemplated in subsection (1) shall ensure that the home builder is

registered under this Act, has enrolled the home with the Council and has pald the
prescnbed feein respect of such enrolment. :

CHAPTER V
- - ENFORCEMENT

Inspectors -

14 (1) The Councu shall appomt mspectors for the purposes of thls Act

(2) An mspector may, for the purpose of InSpectmg a home dunng |ts oonstmctlon
enter into or upon and inspect the premises constituting the site of the construction at
any time.

(3) For the purposes of an investigation, the inspector may -

(@ require the production of the drawings and specifications of a home or
~ any part of a home, including any plans and specifications prescribed
by the Rules or the Standards and Guidelines, for inspection and may
require information from any person conoernmg any mater related to a

home or any part of a home

() be aocompanled by any person ‘who has specaal or expert knowiedge
oy e ~OF any matter in relation to a home or part ofa home -and ;, s

) alone orin conjunotion w:th such other person or persons possessmg
-+ special- or .expert knowledge; make. such examinations,: tests or
~.enquiries; at the cost of the home builder, as are:necessary for the
purposes of the inspection. T
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@ -(4) 'No person shall ‘hinder, obstruct, ‘interfere with, withhold information from an
inspector or attempt to hinder, obstruct, -interfere with or withhold information from an
inspectoriin the exercise of a power or performance of a duty under this Act. i

!nterdlcts ERER

15. Where it appears to the Council that any home builder does not comply with this
Act, the Rules, or the Standards and Guidelines, despite the imposition of any penaity
in respect of such non-compliance.and in addition to any other rights the Council may
have, the Council may at any time apply to' any competent court for an order
|rrespectlve of whether any other remedy |s averlabte to the Councll or not -

te direct such home bestder te comply Wlth such pmvssmn e

(b): « :"-to stop constructlon of a home end

e '.%'-.f-".cwcumstanees T

B e

Offences

16. Every person who - |
(@)  knowingly w_ithhelds or furmshesorfalse infdrrr'_iation under this Act; or
__(b) 3 contravenes the provusnons of secttons 4(1), 4(2), 12, 13(1) or 14(4)
and every director, trustee, managing member or officer of a home buuder who
knowingly concurs'in stich fumnishing or contravention, shall be guilty of an offence and

liable on conviction to a fine not exceeding twenty five thousand rand, or to
imprisonment - for'a period not exceedlng one year or to both such ﬁne and such

* imprisonment on each charge::

Tast MISCELLANEQUS i+ o =i

Netlces.-...._ Tt e T A

17. Any notrﬁcatlon or document requnred by thls Act may be served or given personally
or.by reglstered post addressed to the person 'to whom notice is to be given at the
person’s registered address with the Council and, where notices are served or given
by post, the service shall be deemed to have been made on the fourteenth day after
the day of posting unless the person to whom-the notice is given establishes that the
person, acting'in‘good faith, through absence, accident, iliness or other cause beyond
the person’s control, did not receive the notloe or dld not reeewe the notrce until a later
date. ; a7 : S8 RS

“to -grant ‘such: other assrstance as. may be appropnate in the
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Certificate of evidence
18. A statementas to - A A

(@ the registration or non-registration of any home builder or the enrolment
or non-enrolment of any home, or :

(b) eny fact relating to any matter which is apparent from the records or the
information technology system of the Council,

purport:ng to be certlﬂed by the chairperson or managmg director of the Council is,
without proof of the office or signature of the chairperson or managing director,
receivable in evidence as prima facie proof of the facts stated herein for all purposes
in any proceeding or prosecution. . - - - :

Delegation

19. (1) The Council may delegate any of its powers, obligations or duties in terms of
the Act to either the chairperson or the managlng director, or to a committee of the
Council. ; — : PO

(2) The managing d:rector may delegate any power obllgatlon or duty delegated
by him or her to the Council to an official in the employ of the Council. o

(3) Delegation in terms of subsection (1) or (2) shall not preclude the delegator
from exercising such power, obllgatlon or duty him or herself. . : :

4) The Council may oontract any speclﬁc expertlse or services to assist the
Council or to perform on behalf of the Council any specific power; provided that the
powers contemplated in sections 8, 9, 10 and 11 shall be exerclsed by the Council
itself. g “n _ g

Regulations

20. (1) The Minister may, on recommendation by the Council, make regulations under
this Act in respect of any matter which is required to be prescribed by the Minister or
which are necessary or desirable in order to achieve the objectives of this Act and any
such regulation may create offences and provide for penalties in respect thereof.

(2) The Minister shall not, in exercising his or her powers under subsection (1) be
obliged to accept the recommendations of the Council but shall be obliged to consider
such recommendations. . :

Application‘lof Laws

21. (1) The provisions of the Insurance Act, 1943 (Act No.27 of 1943) shall nol be
construed to apply to the Council, the fund, or the standard warranty insofar as it could
be construed to require the compulsory registration of the Council or the fund under
that Act.
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(2) The provisions of the Maintenance and Promotion of Competition Act, 1979
(Act No. 96 of 1979), shall not be construed to render either the Council a monopoly
which is not in the public interest or as having restrictive practices which are not in the
publlc mterest msofar as |t reiates to the actwltses of the Councll as contemplated in this
Act.”

3) The Council shall be exempt from the payment of lncorne tax donatlons tax
stamp duty and transfer duty _

.(4) The Compames Act 1973 subject to the prowsmns of thls Act shall apply to

th 'nc;l =

“(5) “The 'provisions of the lnsolvency Act ‘f 936 (Act No. 24 of 1936), and the
provisions of sections 337 to 440 of the Companhies Act, 1973, shall not apply to the
Councll and the Council may only be dissolved by an Act of Parliament.

Status of documenﬂs issued by Council and prlor actions and appemtments of the
Council -

.r-.;: n

22.(1) The Standard Wan‘anty, the Rules and the Standards and Guldellnes as well
as all other circulars or documents issued by the Council prior to the commencement
of ‘this’ Act “shall be deemed to'have been preScnbed in ten'ns of this Act and shall
remain binding on home builders until amended or substituted, as contemplated in this
Act :

(2) Anythlng done by the Cwncnl lts members dlrectors or employees prior to the
commencement of the Act, shall be deemed to have been done er made under the
prowsrons of thls Act '

Short title and commencement

23, This Act shall be called the National Home Builders Registration Council Act, 1997,
and shall come into operation on a date fixed by the Pre3|dent by prociamatlon in the-
Govemment Gazette o !
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 The State Library has them!

! € usmake your day with the information you need ...

The State Library Reference and Information Service
PO Box 397

0001 PRETORIA

Tel./Fax (012) 321-8931 |

E-mail: infodesk@statelib.pwv.gov.za

ek Naslaan- en Inligtingdiens -

" Tel./Faks (012) 321-8931
E-pos: infodesk@statelib.pwv.gov.za
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