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GENERAL NOTICE

NOTICE 4483 OF 2000

| NATIONAL DEPARTMENT OF AGRICULTURE
PUBLICATION OF DRAFT CO-OPERATIVES BILL, 2001 FOR COMMENT
The draft Co-operatives Bill, 2001, is hereby published for comment.

Interested persons are hereby invited to furnish written comments and
representations concerning the draft Bill within four weeks after publication
hereof to the National Department of Agriculture at the following addresses:

(@) if forwarded by post:

The Senior Legal Officer

National Department of Agriculture
Private Bag x250

PRETORIA

0001

(For attention Adv. R van Zyl)

(b)  if delivered by hand, be delivered to:

The Senior Legal Officer
~ National Department of Agriculture
. Agriculture Building Room F-FF- 15
20 Beatrix Street
Arcadia, PRETORIA
(For attention: Adv. R van Zyl)

(c) if sent by facsimile, be transmitted to:

Fax number: (012) 325-7391
(For attention: Adv. R van Zyl)

(d) if submitted by electronic mail, be transmitted in Ms Word 95 format to:

(e) Itis incumbent upon the sender to ensure that such comments are
received.

A copy of the Bill may be requested via electronic mail from
The Bill is also available on the Website of the

National Department of Agriculture at hitp://www.nda.agric.za.
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BACKGROUND

The Co-operatives Bill is drafted to replace the Co-operatives Act. 1981 (No.
91 of 1981) in order to bring it in line with the Constitution of the Republic of
South Africa Act, 1996 (Act No. 108 of 1996). The draft Bill also proposes to
make the formation of co-operatives more accessible to all communities and
furthermore to cater for all types of co-operatives.

The following Bill like the present Act provides for measures pertaining to the
followmg .

L L] T & @ L] L] L]

Application and administration of the Act;
The process of incorporation of co-operatives;

-Membership of co-operatives;

The election and appointment of directors of co-operatives;
Capitalisation of co-operatives;

Disclosure by co-operatives and auditing;

Amalgamation conversion and arrangement by co-operatives;
Liquidation and dissolution of co-operatives.

The Bill provides for some new concepts inter alia: |

Pnncupies of co-operatives are provided for in the Bill;

The Bill is less prescriptive regarding the process of formatlon of co-

operatives;
Corporate governance is being emphasised,;

" The Bill provides for measures whereby developing or emerging co-

operatives to be accessed to a more user friendly approach to financial
reporting and auditing;

‘The Bill provides for the supervisory board to oversee the directors of the

co-operatives;

In terms of this Bill a co-operative advisory board can be appomted by the
Minister;

The Bill provides for the registrar's supervisory function as to the
liquidation of co-operatives to be transferred to the Master of the Supreme
Court;

The Bill provides for the creation of the co-operatives guarantee fund;

The Bill provides for the special measures for particular sectoral types of
co-operatives namely:

agricultural and farming co-operatives

financial services co-operatives

housing co-operatives

workers co-operatives

transport co-operatives

medical services co-operatives

VVVVV\?’

However, this does not exclude other types of co-operatives.
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FIRST DRAFT CO-OPERATIVES BILL OF 2000 (April 2000)

To prowde for the formation, registration and winding up of co-operatives and to provide for
' matters connected therewith.

PREAMBLE

The Co-operatwe Act will be an Act of general application in South Africa. Every person will -
have the right to be or not to be a member of a co-operative engaged in lawful business. The
right to be or not to be a member of a co-operative will be in accordance with the principles
embodied in the Bill of rights of the Constitution Act 108 of 1996. The right of co-operatives to
be free from government control is fundamental. Independent, self reliant, self-responsible,
self-managing and financially viable co-operatives can be a catalyst for the government to
achieve its objectives. Co-operatives are to be operated on co-operatives basis underpinned
by sound business principles. Co-operatives will be legal entities capable of suing and being
sued with limited liability. The new Act is intended to encourage, enhance and support the
development and growth of co-operative movement in all sectors in the interest of the
community of South Africa. - ; .

1. Definitions:
In this Bill, unless the context indicates otherwise —
“advisory board” means the Co-operatives Advisory Board;

“affairs” means the relationship between a co-operative and its affiliates and their
members, shareholders, directors and officers, but does not include the business
carried on by these bodies;

“affiliated member’ means a person affiliated to a co-operative by virtue of his
membership in a co-operative, which is a member of another co-operative;

“agent” means a person who or an entity, which is appointed by any person including
a co-operative to do certain things for it, in a representative capacity;

“agricultural product” means a product derived from farming operations, and in
‘relation to an agricultural co-operative or farmers co-operative any product derived
from the processing or manufacturing of that product, and declared an agricultural
product from time to time by the Minister by notice in the Gazette;

“annual financial statement” means an audited financial statement;

‘ “annual general meeting” means a meeting of members of the co-operative referred
to in section 63,

“auditor” means a firm of chartered accountants as well as any other person
‘appointed in terms of section 140 who is required to audit co-operatives in terms of
the regulations under this Act; _

“board” means the Board of Directors of an advisory board or the Fund,;

“body co-operate” includes a co-operative, co-operative entity, company, close
corporation or any other body corporate wherever or however incorporated;

“by-laws” means the rules agreed to and set out by members ofa co-operative which
regulates their relationship as members, to which every member is bound by,

“chief executive officer” in relation to a Guarantee Fund means the person appointed
to manage the affairs of the Fund in terms of Chapter 16 of this Act or by whatever
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designation he or she may in terms of the by-laws of the co-operatwe concerned be
called,

“co-operative” means an autonomous association of person or persons united
voluntarily to meet their common economic and social needs through a jointly owned
and democratically controlled enterprise registered in terms of this Act;

~ “co-operative entity” means a body corporate that is organised and operated on co-

operative principles;

"court” means the High Court of the Republic, within the area in which the co-
operative has a registered office or place of business or conducts business; .

“debt obligation” means a bond, debenture, note or other evidence of indebtedness of
an entity, whether secured or unsecured;

“director” means a director appointed under section 151 and 194 serving as director
on the board of directors; ;

“dlrector general’ means the Director General of the National Department responsible
for the administration of this Act;

“deputy Regastrar" means the Deputy Registrar of Co-operatwes

“entity” means a body corporate, trust, partnershlp, a fund or an unincorporated
organisation;

“external co-operative” means a co-operative registered outside the Republic;

“executive management’ means the managing director of the co-operative and any
other person appointed as an executive manager;

- “federation” means a co-operative whose membership is composed substantially of

two or more secondary co-operative entities, federations or leagues of co-operatwe

entities;

“financial services co-operatives“ means co-operative referred to in chapter 18 which

- co-operatives provides banking services and other related services to its members

which deal mainly with finance or such as —
(a) credit unions; |

(b}. Co—operatlve banks

{c) Savings and credit co-operatives -'

(d) village banks;

“fund” means a Guarantee Fund established in terms of section 242;

“holder” means -

(a) in respect of a security certificate, the person in possession of the
certificate issued or endorsed to the person or bearer or in blank;

(b) . in respect of the ownership of a membership share, the person
referred to in sub-section (1) of section 99; and -

{©) in respect of the ownership of an investment share, the person
referred to in section 104;
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“incorporated” means used with reference to a body corporate that is incorporated by
or under the Act of Parliament or the provincial legislature;

"iljcorporator' means a person who signs the statutes;
“inspector” means a person designated as an inspector under section(s) 220;

“issuer” in respect of security, means the entity that or a person who issues the
security;

“interested person” means any person who has an interest in the co-operatives
including a person referred to in chapter 14 and any other chapter or section in this
Act; - '

‘investment share” means a share in the capital of a co-operative that is not a
membershlp share

“joint meetnng" means the meeting constituting the dtrectors of the board of directors
and directors of the supervisory board, in which the business of the co-operatme qf
federation is being discussed referred to in chapter 11;

‘member” means any person or entity accepted by a co-c-perative to be a member
thereof; ;

“member loan” means a loan required by the oo~operatwe from its members as a
result of their membership in the co-operative;

“membership share” means a share described in section 99;

“minister” means the Ministerin whose department the office of the Regrstrar of Co-
operatives is housed;

“officer” includes a chairperson of the board, vice chairperson of the board, the chief

- executive officer, secretary of the board, financial manager of the co-operative, and

any other individual designated as an officer of the co-operative in the statutes or by
resolution of the board;

“ordinary resolution” means a resolution passed by the majority or any greater
number set out in the statutes or by-laws or unanimous decision of the votes cast by
or on behalf of persons who are entitled to vote in respect of the resolution;

“patronage proportion” means an amount that the co-operative allocates among and
credits or pays to its members or to its member and non-member patrons based on
the business done by them with it or through the oo-operative' _

‘person” includes a natural personh, a corporate body or an umncorporated
association;

“prescribed” means prescribed by regulations;
“ President” means the President of the Republic of South Africa;

“proxy” means a completed and executed form of proxy by means of which a member
or shareholder appoints a proxy holder to atitend and act on the member's or
shareholder's behalf at a meeting of members or shareholders;

“register of co-operatives” means the register referred to in sub-section (1) of section
12;

- “Registrar” means the Registrar of Co-operatives;
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“‘repealed Acts” means the repealed Co-operatives Act of 1981 (Act 91 of 1981);
“Republic” means South Africa;

“round robin resolution” means a written resolution circulated amongst the directors
including the supervisory board directors for their approval or disapproval and signed
by the majority of them;

“secretary” means any person appointed to perform the function of a secretary of a
co-operative; ' _ . '

“secondary co-operative’” means two or more primary co-operatives joining together

to form a secondary co-operative;

“share” means a membership share or an investment share;
“shareholder” means a person has share(s) in the co-operative;

“shareholders meeting” means a meeting of shareholders of the co-operative referred
to in section 61 and 63;

“spedial meeting” means a meeting of members or shareholders of the co-operative
in terms of sub-section (3) of section 63;

“special resolution” means a resolution of members passed at the general meeting of
members in terms of section 69; -

“subsidiary”

(@) For purposes of this Act a company is deemed to be a subsidiary of a
co-operative if — -

(i) that co-operative is a shareholder of that company holding
majority shares and in control of the appointment and
removal of the majority of the directors of the Board of
Directors of that company;

(ii) that company is a subsidiary within the meaning of
Companies Act (61 of 1973), of another company which is a
subsidiary of the co-operative in terms of this subsection;

(iii)) companies which in terms of provision of this subsection are
subsidiaries of that co-operative together hold more than
one-half of that company’s share capital or

(iv)  that co-operative and one or more companies which in terms
of a provision of this subsection are subsidiaries of the co-
operative together holding more than one-half of that
company’s’ share capital.

“sﬁpervisory board” means the board of directors consfituting in non-executive
directors who are also members of the co-operative unless the by-laws provides
differently which supervises executive management of the co-operative;

“this Act” means the Co-operatives Act No. — of 2000;

“unanimous decision” means an agreement taken by and approved by all
members or directors of the co-operative present at a meeting.
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CHAPTER |
PURPOSES, APPLICATION AND ADMINISTRATION OF THE ACT
Purpose of the Act
2, The purposes of this Act are -
(a) to set out the law applicable to the business endeavours of persons who have
associated themselves in a democratic manner to carry on a common

purpose for the mutual benefit of each other;

(b) to provide an environment which is conducive to the development of co-
operatives; and

(c) advance the cause of uniformity of co-operative business law in the Republic.
Application of this Act

3. This Act applies to all co-operatives incorporated in terms of this Act, in South Africa
and external co-operatives, including those co-operatives incorporated in terms of the
repealed Act. '

(a) The date_'of incorporation of co-operatives will be deemed to be the
" date on which it was initially registered in terms of this Act or
repealed Act.

(b) . Any provision contained in the statutes of co-operatives registered in
terms of the repealed Acts that is required to be contained in the
~ statutes of a co-operative under this Act, is deemed to be contained

in the statutes of the co-operative.

(c) Co—operaﬁves must within 5(five) years of coming into operation of'
this Act, amend their statutes in line with the requirement of this Act.

(d) Any co-operative classified as an agricultural or trading co-operative
_in terms of the repealed Act will be deemed to be a co-operative

under this Act.
Non Application of Certain Acts
4. When co-operatives are engaged in co-operative business (inciuding federations) and

it appears that or their activities create monopolies but these activities are conducted
“amongst or in between members and the co-operative or co-operatives federations,
~ then the Competitions Act of 1998, does not apply to them.
Limitations on business of co-operatives

5. No co-operative may carry on the business of a tertiary education institution, which
confers degrees and diplomas qniess, authorised to do so by the national legislature.

The office of the Registrar of Co-operatives

6. The office of the Registrar of Co-operatives will be estéblished in terms of this Act in
Pretoria.

7. The office of the Registfar of Co-operatives will have a seal. The impression of such
seal will be accepted as evidence by the court of law.
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8.

(1) The Minister -

(a).  must appoint an officer in the public service as the Registrar
of Co-operatives, with the authority to exercise and perform
the powers, duties and functions conferred or imposed upon
him/her by or under the provisions of this Act or regulations
made in terms of this Act;

(b) may appoint a person(s) as Deputy Registrar(s) of Co-

operatives with the authority to exercise and perform the
delegated powers, duties and functions of the Registrar
subject to the control and directions of the Registrar; and

(©)  may appoint a person as acting Registrar of Co-operatives

with the authority to exercise and perform the powers, duties
and functions of the Registrar referred to in paragraph (a) in
the absence of or incapacity of the Registrar and Deputy
Registrar. ; ¢

e (2) The Minister may from time to time designate such other officers in the
Department as may be necessary to assist the Registrar in the performance
- of the functions of the Registrar by or under this Act.

The duties and powers of the Registrar -

9. In addition to the powers, duties and functions conferred on the Registrar in terms of
. this Act or regulations made in terms of this Act, the Registrar will have a discretion to
do whatever is necessary and lawful to effect the provisions of this Act.

A seal and official stamp for the Registration Office of the Co-operatives

10. The Minister must determine —

@)

(b)

Regulations

a seal of office for the Registrar, which must be impressed on the
certificate of registration of co-operatives and, in so far as it may be
required in terms of the any provision of this Act or otherwise deemed
necessary by the Registrar, any other document issued by the
Registrar in term of this Act.

an official stamp for the Registration Office for Co-operatives, which
must be used as in terms of this Act.

11. The Minister may make regulations

(3

(b)

(c)

providing for anything that by this Act is to be prescribed or provided
for in the regulations;

prescribing the fees or the manner of determining the fees that may
be charged in respect of the filing, verification or copying of a
document under this Act or under a regulation made under this Act,
or in respect of any services rendered by the Registrar;

respecting the payment of any prescribéd feés, including the time
when and the manner in which the fees are to be paid, the additional
fees that may be charged or payable for late payment of fees and the
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circumstances in which any fees pre'musty patd may be refunded in -

whole or in part,

~(d)  prescribing the rules with respect to exemptlons permitted by this Act,

- and

(e) prescribing that, for the purpose of chaptet' 8, the standards of
accounting by a co-operatsve as they exist from time to time are
followed. _

Register of co-operatives

12.

-

(2

®

(4)

®)

(6)

The Registrar n'gu"st keep a register of co-operatives, in which particulars
including statutes of all reg'ist_ered co-operatives are entered in terms of this

- Act.

‘The reglster of co-operatives or any extract or a copy of that register signed

by the Registrar wul be proof of particulars of the co-operative recorded.

- For purposes of this Act the register of agriculture, special farmers and
trading co-operatives, kept by the Registrar in terms of repealed legislation

will be deemed to be part of the register referred to in sub-section (1).

When this Act requires those statutes or a statement relating toa-co-"
. operatwe is sent to the Regsstrar—

(a) the statutes or statement must be swgned by a director or
officer or, in the case of statutes of incorporation, by
incorporators; and

(b) on receiving the statutes or statement in the form that the
Registrar has fixed, any other required documents and the

prescribed fees, the Registrar,
(i) record the date on which itis received,

(i) subject to sections 2-1. issue the appropriate
certificate, ' '

(i)  file the certificate, statutes or statement, or a copy,
image or photographic, electronic or other
reproduction of it, and

(iv) send the certificate, statutes or statement, or a copy,

image or photographic, electronic or other.

reproduction of it, to the co-operative or its
representative. e

A certificate referred to in subsection (4) which is issued by the Registrar,
may be dated as of the date of receipt of the statutes, or court order pursuant
to which the certificate was issued or of any later date specified by the court
or person who signed the statutes or statement.

A signature required on a certificate issued by the Registrar under this Act

~may be printed or otherwise reproduced on the cerhficate or may be made in
- accordance with the reguiations '
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13.

14.

7)

(®)

©) -

(10)

(11)

(12)

(13)

(i)

(i) .

@

(ii)

Despite subsection (4), a certificate of de-registration may be dated the date
a co-operative amalgamates, dissolves voluntarily or involuntaniy or
deregister under this Act or another Act.

Every co-operative must send the Registrar an annual return in the form and
on the date, the Registrar fixes.

The Registrar may provide any person with a certificate that a- co-operative
has sent to the Registrar a document required to be sent, or has paid any
fees prescribed.

The Registrar may alter a notice or document, other than an affidavit or
statutory declaration, if authorised to do so by the person who sent the
document or by the representative. _

If a certificate that contains an error is issued to a co-operative by the
Registrar, the directors, members or shareholders must, on the request of the
Registrar, pass the resolutions and send the documents required to comply
with this Act, and take any other steps that the Registrar may -

reasonably require. The Registrar may demand the surrender of the
certificate and issue a corrected certificate.

A certificate corrected under sub-section (11) must bear the date of the
certificate it rep!aces :

If a corrected certificate issued under sub section (11) materially amends the
terms of the original certificate, the Registrar must without delay give notice of
the correction in a publication generally available to the public.

A person who has paid the prescribed fee is entitled during usual business
hours to examine a document required by this Act or the regulations to be
sent to the Registrar, except a report sent under paragraph (2)(c) of section
44, and to make copies of it or take extracts from it.

The Registrar must provide any person with a copy, extract, certified copy or
certified extract of a document required by the Act or the regulations to be
sent to the Registrar, except a report sent under paragraph (2)(c) of section
44.

Records required by this Act to be maintained by the Registrar may be in
bound or loose-leaf form or photographic film, or may be entered or recorded
by a system of mechanical or electronic data processing or by any other
information storage device that is capable of reproducing any required
information in intelligible written form within a reasonable time.

if records that are maintained by the Registrar are maintained other than a
written form,

(a) the Registrar must provide any copy required to be provided
' under paragraph (1) of section 13 in the intelligible written
form;

(b) a report reproduced from those records, if it is certified by the
Registrar, is admissible in evidence to the same extent as
the original written records of more than six years after the
date it is received.
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15. .. The Registrar is not required to produce any document other than a certificate and .
. attached statutes or statement filed under section 20, more than six years after the
date it is received. ¥

16. . Information or nofices required by this Act to be summarised .in a publication
generally available to the public or to be published by the Registrar may be made
available to the public or published by a system of mechanical or electronic data

. processing or any other information storage device that is capable of reproducing any
required information or notice in intelligible form within a reasonable time.

CHAPTER 2
BASIC CO-OPERATIVE PRINCIPLES AND INCORPORATION
Basic co-operative principles '
(1) A co-operative is organised and operated and carries on business on sound
: co-operatwe basis for purposes of this Act if — :
(a) membershlp is open, vo!untary and non-dlscnmmatory
(b)  any person is allowed to apply for membership if he or she is
willing to accept the responsibilities of being a rnember and
can denve benefits by way of patronage

(c) rn_embershsp is pennisSibIe for a natural person or legal

entity;

(d) members are bound to each other and to the co-operatives in
' terms of clearly defined principles contained in-the statutes;

(e) ‘management decision are taken democratically in the
interest of the co-operative and members;

) ._ -each member has one vote by virtue of histher membership;

(9) members provide the initial capital required by the co-
operative,

. (h) surplus funds ansmg from the co- operatwes business are
: used - :

(i) to develop its business,

(iy ~ to provide and improve common service to
members, :

(i'ii)  for community welfare and promotion of co-
operatives or co-operatives enterprises,

(iv) to provide reserves or payment of interest on
member loans or dividends on membership shares
and investment shares, or

(v) are distributed amongst members as patronage
return.
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@)

18.
©)

(0] to train employees, officers and managers and to educate
members and the general public with regard to the principles
and techniques of a co-operative enterprise, and specifically
to provide skill training for its work force;

)] it is transparent and open in its operations with its members;
(k) it is autonomous with limited liability.

Paragraphs 17(a), 17(b) and 17(c) are subject to any restrictions set out in
the by-laws and statutes of the co-operative with regard to whether or not, a
person is accepted as a member upon application, as long as the restrictions
are not contrary to provisions embodied in the Bill of Rights, in terms of the
Constitution Act of 1996.

Despite paragraph 17(1)(f),

(a) the statutes or by-laws of a co-operative may provide that
members or delegates or representatives have more than
one vote,

(b) if, before the coming into effect of th1s Act the statutes of a
co-operative incorporated in terms of the repealed Act,
permitted a member or delegate or representative to have
more than one vote such member or delegate or
representative will have more than one vote,

(c) the statute of a co-operative may provide that subject to the
conditions set out in the statutes a co-operative entity may
have more than one vote.

Incorporation, Organisation and Structure

19.
(1

@)

An application for incorporation of a co-operative may be made by a minimum
of seven persons who, or by two primary co-operatives that intend to form a
secondary co-operative or by two or more secondary co-operatives that
intend to form federation respectively.

A person may not make an application under sub-section (1) if the person s,

(a) an individual who is not at least 18 (eighteen) years old
unless assisted by his or her guardlan or parents or is an

emancipated minor,

(b) an individual who is an un-rehabilitated msolvent or a legal
entity which was declared insolvent,

(©) an individual who is of unsound mind and has been declared
by three psychiatrists or so found by a Court of law in the
Republic.

Documents to be submitted to the Registrar

20. Applicant(s) must send the following to the Registrar:

(a) two statutes of incorporation;

(b) a notice of registered office in terms of paragraph 1 (b) 21;
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(c) a  declaration signed by the incorporators that after
incorporation the co-operative will be organised and operated
and carry out business on sound co-operative basis,

(d) | if applicable, a declaration signed by the incorporators that
; the co-operative will comply with all the requirements of this
Act within two years from date of registration;
(e) a notice sngned by the first dlrectors of the oo-operatlve
) a busmess plan; and |
(@) any other information that the Registrar may: request.
Statutes of a co-operative o
21. _ _ .
(1) The statutes of incorporation must contain the following:
. (a} the name of the co-operative; |

(b) the proposed registered address of the co-operative,

(c) the name, address and identity numbers or date of births of
each incorporator; :

(d) The minimum and maximum number of directors;

(e) the powers of the directors of the co-operative to manage the
business of the oo-operativeS' '

(0 restrictions of the directors to manage the busmess of the co-
operative; ' ; S

(9) any mstrictions on the business of the co~operative'
(h) any resfnctmns on the class of members of the co—operatwe

() the statement regardmg the duty of the co-operative to carry
on its business on co-operatwes principles;

(k) the statement whether or not the oo-operative wull have
: offices in one or more provinces;

()] the statement that the co-operative will be incorporated with
a share capital payable by members upon application or
acceptance as member;

(m) the statement that the number of membership shares to be
issued will be limited or unlimited, the maximum number of
membership shares that may be issued, and, if the
membership shares are to have a par value and, if they are
not to have par value, whether the membership shares will
be issued, purchased, redeemed or otherwise acquired at a
fixed price or at a price determined in accordance with a
formula, and if so, the particulars of the formula; ;

(n) provision for investment share capital and particular‘é
thereof;
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(2)
@)

(4)

®

(6)

(7)

(o) provision to enter into joint ventures with other persons or
body corporate;

(p) provision for the distribution of the property of the co-
operative on its dissolution;

(q) the date of the financial year of the co-operative;

—
e

n nominal value of shares.

The statutes may set out any provisions that could be set out in the by-laws
of the co-operative and if they do, any reference in this Act to the by-laws of
the co-operative also refers to the provisions of the statutes.

Subject to sub-section (4). the statutes or a unanimous decision may require
a greater number of votes of directors, members or sharehoiders than is
required by this Act to effect an action.

The statutes may require, in order to remove a director or delegate more than
a majority of the votes cast by or on behalf of persons entitled to vote be cast.

The statutes may set the amount of business allowable with non-members by
the co-operative.

The incorporators of the co-operative must sign the statutes, submitted to the
Registrar.

External co-operatives must have statutes or by-laws or documents similar to
statutes or by-laws, whichever way they may be referred to in the country of
origin to be registered with the Registrar.

Certificate of Incorporation

22.
(1)

2

(©)

The Registrar must issue a certificate of incorpofation after examining the
documents referred to in section 20, to a co-operative if he is satisfied that,

(a) the statutes are in accordance with the Act;

(b) the co-operative will be organised, operated and will carry on
business on co-operative basis; '
(c) from the business plan it appears that the business can be
' sustamable and

(d) the co-operative will comply with the Act or where it does not
immediately comply, it will do so within two years from date
of registration, failing which it will be de-registered.

For purposes of paragraph (1)(b) of section 21, the Registrar may rely on the
statutes and the declaration required by paragraph (c) of section 20.

The Registrar may issue a certificate of incorporation conditionally if he or
she is of the opinion that the spirit of this Act will be realised. -

Date of Incorporation

23. A co-operative will come into existence on the date of incorporation reflected on the
certificate of incorporation. '
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~ Operation of the co-operative

24. The co-operative must not start opératmg its busnﬁess before it has complied with
. section 62, even if the Registrar has issued a certificate of moorporation

By-laws oontents

25. o , _ .
(1) The by-laws of the co-operative must provide for -

(a) the qualiﬁcatiohs of members and the procedures for acceptance of
members; _

(b) the rights of members and joint-members;

(c) the obligation of members, including any obligatidn to use the
- services of the co-operative and fees to be paid by members;

(d) the relationship between an individual member and the co-operative;

(€) whether or not the member's interest can be assigned, ceded or
transferred and conditions appl&cable to that assignment, cession or
transfer;

(f) the election, selecﬂon qualifications, terms of office and removal of
directors, . directors of the supervisory board and members of
‘committees of board of directors; S

(g) the distribution of any surplus earnings arising from the operation of
- the co-operative

(h) whether _or not the co-operative will act as’the agent or mandatory for
its members; ;

(i) f:ondmons on which membership is term'inated voluntarily and
_ otherwise and the determination of the value and disposition of the
member’s interest in the co-operative on termination;

(i) the manner in which members will be notified of the meeting and how
votes may be cast, :

Optional prowsions
~ (2) - The by-laws of the co-operative may pro'u_'ide.for- )
(a) the feprasentation of members by delegates and, if so, the
powers, duties, selection, voting rights and procedures for
the removal of delegates or representatives;

(c)  the referral of disputes between a member and the co-
operative to a process of dispute resolution; and

(d) . any other matters that the members consider necessary or
desirable.

00069791—B
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Effect of the statutes

26.  The statutes and by-laws of the co-operative bind it and its members to the same
extent as if they —

(a) had been signed by the co-operative and every member; and

(b) contained undertaking by every member and successor,
assigns, mandatory and legal representatives - of every
member to observe all the provisions of the articles and by-
Iaws

Request by member and shareholder

27, Each member and shareholder may on request, not more than once in each calendar
year, receive free of charge one copy of the statutes, the by-laws and any unanimous
decision, and one copy of amendments to the statutes the by-laws and any
unanimous decision of the co-operative.

Co-operative basis

28. B
1) Every cc-operatlve must be cfgamsed and operate bus:nees on co-operative
© ' basis.

@ An interested person may make an appltcatlon to Court if =
(a) a co-operative is not organised and does not operate its

' business on co—operatwe baSIS,
(b) in the case of a co-operative to which chapters 17or18or 19
© or 20 or 21 or 22 apply it does not comply w:th the applicable
requirements.
(3 The court must order the co-operative to operate its busmess on co-operative
" basis or any order it deems fit and necessary
Pre-incorporation contract

29.

" (1) A person who enters or purports to enter into a written contract in the name
-+« -or on behalf of the co-operative before it is registered is personally bound by
the contract and is entitled to the benefits, unless the contract expreesly
' provides otherwise.
(2) A co-operative may, within a reasonable tlme after its registration, ratify the
contract referred to in sub-section (1) by a decision of the majonty of
members in a meeting of members.

(3)  Ifthe cc-operatlve ratlﬁes the contract under this sechon

(a) the co-operative is bound by the contrect and entitled to its
benefits as of the date of the contract, and

(b) the person who originally entered ihto the contract ceases to
be bound by the contract or be entitled to the benefits of the
said contract.
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Name of co-operative

30. . A co-operative must have the word “co-operative limited ” or “co-op td” as part of its
name. -

31. A co-operative must set out its name in legible characters in all confracts, invoices,
negotiable instruments, letters and orders and piace{s)_of business.

32. The directors may reserve a name for a period of three months for an intended co-
operative or for one that intends changing its name. .

33. A co-operative may not be incorporated with, have, carry on business under or
identify itself by a name that is -

(@)  prohibited, deceptively misdescriptive, as may be prescribed;
or ; :

(b) reserved for another co-operative or body oorpqraté.
Direction from Registrar

34.
(1) The Registrar may direct the co-operative to change its name if the co-
operative’'s name contravenes section 33 when the co-operative came into
existence.

(2) If a co-operative has not complied with a directive from the Registrar under
subsection (1) within sixty days from date of receipt of the directive, the
Registrar may issue a certificate of amendment revoking the name of the co-
operative assigning a new name.

(3) . The statutes of the co-operative are deemed to be amended accordingly on
the date shown in the certificate of amendment issued in sub-section (2).

4) On issuing of a certificate of amendment under sub-section (2) the Registrar
must publish the change of name immediately in a publication generally
available to the public.

Unlawful use of co-operative
35. Every entity, other than a co-operative incorporated under this Act or a body
corporate incorporated by or. under another Act of Parliament or an Act of the
legislature of a province, is guilty of an offence if the entity uses or authorises the use
_ of the word “co-operative”, or “co-op”, as part of its name or in any manner in

connection with the conduct of its business so that the entity could reasonably be
considered to be holding itself out as carrying on business as a co-operative.

Initial capital

36.
(1) Members of co-operative must provide the initial capital of a co-operative.

(2) The statutes must set out how much should a member contribute.

Amendment of statutes by special resolution
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37.

)

Subject to sub-section (4) and the statutes of a co-operative may be
amended by a special resolution to,

(@)

(b)

(©)

(d)

0

®

©

(h)

()

(1)
(k)

0

(m)

(n):

)

()

(@)

change its name;
change the place in which its registered office is situated; - -

add, change or remove a restriction on the busmess or businesses
that the co-operative may carry on;

change a price or formula at which membership shares may be
issued or redeemed or otherwise acquired by the co-operative;

add, change or remove restrictions on membership;

convert a co-operative that is incorporated without membership
shares to a co-operative with membership shares and provide for
membership shares with a par value and their par value or
membership shares without a par value and the maxlmum number of
membershup shares that may be issued;

convert a co-operative with membershlp shares into a co-operative
without membership shares and provide for the oonversion of
membership shares into member loans;

change any maximum number of shares that the co-operative is
authorised to issue;

reduce or increase its stated capital which, for the purposes of the
amendment, is deemed to be set out in the statutes;

create investment shares or new classes of investment shares;

change the designation of all or any of its investment shares and add,
change or remove any rights, privileges, restrictions and conditions,
including rights to accrued dividends, in respect of all or any of its
investment shares, whether issued or unissued;

change the investment shares of any class, whether issued or
unissued, into a different number of investment shares of the same
class or into.the same or a different number of investment shares of
other classes; ;

divide a class of investment shares, whether issued or u'nissued, into
series and fix the number of investment shares and the rights,
pnwleges restﬂctions and condltrons of them;

" authorise the directors to divide any class of unissued investment

shares into series and fix the number of investment shares and the
rights, privileges, restrictions and conditions of them,

authorise the directors to change the rights, privileges, restrictions
and conditions attached to unissued investment shares;

revoke, diminish or enlarge any authority conferred under paragraphs
(n) and (o),

increase or decrease the number of directors or the minimum or -

- maximum number of directors, subject to section 89;



STAATSKO_ERANT, 28 NOVEMBER 2000 No. 21794 21

(r) add, change or remove restrictions on the issue, transfer or
: ownershlpofmvestment shares or

(s) add, change or remove any other prov:snon that is permitted by this
Act to be set out in the statutes.

Termination

(2) The directors and the supervisory board may, if authorised by the special
resolution effecting an amendment under this section, revoke the resolution
before it is acted on without further approval of the members or shareholders.

"Restriction on amendmenf_

3) If the name of a co-operative is indicative of a restriction on the business that
may be carried on by it, the statutes of the co-operative may not be amended
to remove that restriction unless its name is also amended.

Co-operatwe basns

(4) An amendment to the statutes of a co- operative may not be made if it would
result in the co-operative Inot being organised .or operated and not carrying on
business on a co-operative basis or, if applicable, result in the co-operative
not being in compliance with requirements embodled in chapter(s) 17 or 18
or 19 or 20 or 21 or 22.

Proposal to. amend

38. : i %

(1) . Subject to sub-section (2), a person referred to in sub-section (5) of section
74 may make a proposal to amend the statutes and section 75 applies, with
any modifications that the circumstances require, to any meeting of the co-
ooperative at which the proposal is to be considered. _

‘Notice of amendment

. (2)  Notice of the meeting of a co-operative at which a proposal to amend the
statutes is to be considered must set out the proposed amendment and, if
. applicable, state that a dissenting member or a dissenting shareholder is
entitled to the benefit of section 145, but failure to make that statement does

not invalidate an amendment.

Separate resolutions

(3) A proposed amendment to the statutes referred to in sub-section (1) is

'~ adopted when approved by a special resolution of the members and, subject

to section 104, if the co-operative has issued investment shares, by a
separate special resolution of the shareholders or the class or series thereof.

Right to vote
(4) Each investment share that is affected by a proposed amendment to the
statutes carries the right to vote in accordance with section 104.
Delivery of statutes

39. - se B P ¢ _
(1) Subject to any revocation under sub-section (2) of 37, after an amendment
has been adopted, statutes of amendment must be sent to the Registrar in
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_the form that the Registrar fixes, together with any information that the

Registrar may require and a declaration of the directors,

- (a) that the co-operative will be organised and operated and will carry on

business on a co-operative basis; and

(b) if the co-operative is one to which chapter(s) 17 or 18 or 19 or 20 or
21 or 22 apply, that the co-operative will comply with the relevant
chapter referred to in this paragraph.

Certificate of amendment

40.  On receipt of statutes of amendment and the declarations with the same effect as
those required by paragraphs (c) and (d) of section 20, the Reglstrar must issue a
certificate of amendment or a conditional certiflcate of amendment in line with sub-

section 3 of section 22.
Effect of certificate
41. 3 : L _,
(1).  An amendment becomes effective on the date shown in the certificate of
.amendment and the statutes are amended accordingly.
Existing claims not affected |
~{2) No amendment to the statutes affects an existing cause of action or claim or
liability to prosecution in favour of or against the co-operative or its directors -
or officers or supervisory board or any civil, criminal, administrative,
- investigative or other action or proceeding to which a co-operative or its
-directors or officers are a party.
Restated statutes
42. :
(1) The directors may at any time, and must when reasonably so directed by the
Registrar, restate the statutes of incorporation as amended.
(2) * Restated 'stéuités of ihoorporati&h in the form that the ﬁeQistrar fixes must be
sent to the Registrar. On receipt of restated statutes of incorporation, the
Registrar must issue a certificate of restatement.
(3) Restated statutes of incorporation are effective on the date shown in the
certificate of restatement. _
CHAPTER 3
REGISTERED OFFICE AND RECORDS
Registered Office
43, '
(1) A oo-operatwe must maintain a reg;stered office in the place set out in its
- statutes. - .
(2) A notice of regnstered office in the form that the Registrar fixes must be sent

to the Registrar together with any statutes that designate or change the place
of the registered office of the co-operative. o
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(3) ~ The directors may change the address of the registered office within the
place specified in the statutes.

(4 A co-operative must send to the Registrar, within fifteen days after any
change of address of its registered office, a notice in the form that the
Registrar fixes.

Record keepmg

44,
(1) A co-operative must prepare and maintain the following records at its
registered ofﬁce or at any other place in the Republic deslgnated by the
dlrectors :

' (a) the co-operative's statutes and by-&aws mcludmg any amendments
and a copy of any unanimous decision;

(b)  the minutes of meetings of the members and shareholders;
(c) copies of all notices of directors and notices of change of directors;

(d) a list of its members, setting out their names and addresses, the
number of any membership shares owned and the amount of any
member loans;

.(e) a list of its shareholders setting out thelr names and addresses and
the number of investment shares owned; e

Wil a register of its directors of the board and directors of the supervisory
board, setting out the names and addresses of the individuals who
are or who have been directors of the board and of the supervisory
board and the dates on which they became or ceased to be such’
directors; and

Other reoords

(2) in addition to the records spec:ﬁed in sub-sectlon (1) a co-operative must
- prepale and maintain adequate

(a) accounting records;

()  records containing minutes of meetings and resolutions of directors
and any committee of directors; and

(¢) records sufficient for the purpose of calculating patronage returns
that show for each member particulars of the transactions between
the co-operative and the member.

Off-site records

3) A co-operative may keep all or any of the records mentioned in paragraphs
(1)), (b), (c) and (f) and (2)(a) and (b) of this section at a place other than its
registered office if the records are available for inspection during regular
office hours at the registered office or another office in the Republic by means
of electronic technology and if to do so would not contravene any other law in
'Republic. The co-operative must provide technical assistance to persons who
wish to use the electronic technology. - . '
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Retention of accounting records

@

la

Subject to any other Act of Parliament and to any Act of the legislature of a

.. province that provides for a longer retention period, a co-operative must
- retain the accounting records referred to in paragraph (2)(a) of this section,
- for a period of six years after the end of the financial year to which they

relate.

Records of continued co-operatives

(5) For the purposes of paragraph (1)(b) and sub-sections (2) to (4), .if a body
' corporate is continued under this Act, "records" includes similar records
required by law to be maintained by the body corporate before it was so
continued.
Form of records
45. ' g Lk B %

(1) Any register or record required by this Act must be prepared and maintained
in a form that is capable of reproducing any required information in intelligible
written form within a reasonable time, including -

(a) a bound or loose-leaf form;
(b) a photographic form;
(c) a system of mechanical or electronic data prooe_séiné: or
(d)_. any other infbrmation stdrage device.
Precautions =
(2) A co-operative and its agents and mandataries must té'ke reasonable

precautions respecting the registers and records required by this Act, to
(a) prevent their loss or destruction; :
(b)  prevent the falsification of entries in them; and

(c) facilitate the detection and correction of inaccuracies in them.

Records open to directors' inspection

(©)

The records described in section 44, other than those described in paragraph
(2)(c) of section 44, must be open for mspecllon by the directors at any
reasonable time.

Inspection and copylng of records by mernbers creditors and shareholders

(4)

Members, creditors and shareholders of the co—operatwe. their legal
representatives may examine the records referred to in paragraphs (1)(a) to
(1)(c) and (1)(f) of this 'section, during the usual business hours of the co-
operative and may take extracts from the records, free of charge, or have
copies of them made after payment of a reasonable fee.
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—

Lists
M "_'Members.. 'shareholders and creditors 6f a co- opéraurre and th'ei"rﬂ‘ legal
; * representatives and any other person, may request that the co-operation
" provide them with a list of shareholders, no later than ten days after the co-

operative receives the affidavit referred to in sub-section (2) and after
payment of a reasonable fee.

Afﬁdavit

(2) A request under sub—sectron (1) must ‘be accompamed by an afﬁdawt
: . containing fi

(a) the name and address of the applicant; and

(b) an undertaklng that the list of members or shareholders wlll not be
used exoept as permutted by sub-sectlon (5) ' 5

. Request by Registrar

(3) The Registrar may request that the co-operative prowde him or her with a list
of members or:shareholders, no later than ten days after the co-operative
receives the request.

Contents of list

4) The list of members or shareholders provnded under sub-section (1) or (3) -

' must set out in alphabetical order the names and addresses of the members
or shareholders of the co-operative as of a date not more than ten days
before the receipt of the affidavit referred to in sub-section (2) or the request
refarred to in sub-section (3). '

Permitted uses of ilst

(5) A list obtained under subsection (1), must not be used by any person except
in connection w:th

(a) an effort to mfluenoe voting at a meeting of the CO- operahve and

(b) any other matter relatmg to the affairs of the co—operatwe.

Non-inclusion of narme on request

(6) A member or shareholder may adwse the co-operative in wntmg that their
name is not to be included in a list prepared by the co-operative further to a
request under sub-section (1), in which case the co-operative must not
include that name in"the list but must mention on the list that the list is

incomplete.
Corporate seal
41. . -
(1) A co-operative may but need not adopt a corporate seal and may change a
corporate seal that it adopted. '

(2) A docun'rent executed on behalf' of a co-operative is not invalid merely
because a corporate seal is not affixed to it.
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CHAPTER 4
o MEMBERSHIP
Conditionssfor Membership
48.

(1)~ Subject to this Act and any provision in the statutes, membership in a co-
operative is governed by its by-laws.

(2) The liability of a member of a co-operative by virtue of his or her membership
is limited to an amount equal to the nominal value of the shares he or she

holds in the co-operative for which he has not paid and / or a liability
circumscribed in the statutes of the co-operative.

‘Application for membership

" (1)  No person may be admitted to membership in a co-operative untif -

(a) the person has applied for membership in writing;

(b) the application has been approved by the directors and supervisory
board with the directive of the members to do so; and

(c) ' the person has complied with the membershlp provisions required by
the by-laws, including subscribing for any minimum number of
membership shares, paying any minimum amount on account of the
subscription price of the shares or paying any minimum amount on

_ account of a member loan.
 Effective date of membership _

) If all the conditions set out in sub-section (1) have been met within six months
after the date on which the co-operative receives the application for
membership, the directors may, make the admission of the member into
membership effective as of the date of the application or as of any date after
that date but before the end of the six months.

Right to vote
50.

(1) Subject to sub-section (8) of section 104 and paragraph (1)(f) of section 17, a
member has one vote on all matters to be decided by the members.

(2) If the by-laws provide that the voting rights of a member are vested in one or
more delegates to be elected or appointed by the members, the delegates so
elected or appointed may exercise all or any of those rights.

(3) When in this Act reference is made to a meeting of members and the co-

: operative has a by-law providing for the appointment of delegates, a
reference in this Act to a meeting of members is to be construed as a
reference to a meeting of delegates.
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Members under eighteen years of age

51. _ : _

) Subject to the by-laws, and paragraph (2) (a) of section 19 a person less than
eighteen years of age may be admitted to membership in a co-operative and.
may vote at meetings of the co-operative. -

(2) The statutes and by-laws of a co-operative, and any unanimous decision, are '
“binding on a member who is less than eighteen years of age referred to in
sub-section (1). - . e ¥ : -

Withdrawal of membership

(1) Unless the by-laws provide otherwise, this section applies to the voluntary
withdrawal of a member from membership in a co-operative.

(2) A member may withdraw from membership in a co-operative by written notice
to the co-operative. Any such withdrawal is effective on the later of the date
~ stated in the notice and the date on which the co-operative receives the
notice.

(3) Subject to sub-section (4), the co-operative must, no later than one year after

. the effective dates of a notice of withdrawal, redeem ali membership shares
held by the withdrawing member at the redemption price determined in
accordance with provision of the status or by-laws and repay to the member
all member loans, all other amounts held to the member's credit and all
_amounts outstanding on loans made to the co-operative by the member,
together with any interest accrued on those amounts up to the date of the
payment. : . .

(4) ‘Despite sub-section (3), if the directors determine that the redemption of
membership shares, or the repayment of membership loans, of a withdrawing
member would adversely affect the financial well-being of the co-operative,
the directors may direct that the redemption and repayment referred to in

~ sub-section (3) take place after the end of the one year period. | "

(S) Unless the directérs determine qthenvisé,' |

(@) the withdrawal of a member from the co-operative does not release
the member from any debt or obligation to the co-operative or
contract with the co-operative; and 2 .

(b) the co-operative need not, despite sub-section (3), repay to the
member amounts outstanding on loans made to the co-operative that

_have a fixed maturity date until that date has arrived. '

Termination of membership by the supervisory board

(1) This section sets. out.the rights and procedures that apply to termination of
membership. The by-laws of a co-operative may derogate from this section,
but only in respect of the manner in which the membership of members may
be terminated.. _ _

(2)  The supervisory board may by special resolution (if authorised by the
" members) order the termination of the membership of a member for good
reason and pay the member but, if paying the member will result in the co-
operative being insolvent or will affect the finances of the co-operative
negatively, the termination will not go ahead.
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(3) Not more than ten days after the date on which a special resolution is made,
the secretary of the co-operative must give written notice to the member of
the termination and the reasons for it. Subject to sub-sections (4) and (5), the
effective date of the termination is the later of the date specified in the written
notice and thirty days after the member receives the notice.

Appeal

(4) A member whose membership has been terminated may appeal from the
decision of the supervisory board to the next meeting of members by giving
‘written notice to the secretary of the member's intention to appeal no later
* than thirty days after receiving notice of the special resolution.

Effect of notice of appeal

(5) If a member gives a notice of appeal, the effect of the special resolution is
‘suspended until the vote of the members under sub-section (6).

Resolutionof members

(6) If a member appeals the termination of membership, a vote of members must

' be taken at the next meeting of members as to whether the member's

membership should be terminated as of the effective date referred to in sub-

section (3). The vote is by majority of the members present at the meeting,

- unless a greater proportion is specified in the articles, the by-laws or a
unanimous agreement.

Effect of termination of membership

~ (7)  Subject to sub-sections (1) and (2) of this section, if a member's membership
- is terminated, a co-operative must, no later than one year after the date of the
special resolution, redeem all membership shares held by the member at the
redemption price determined in accordance with sub-section (3) of section
109, and repay to the member all member loans and all other amounts held
to the member's credit and all amounts outstanding on loans made to the co-
operative by the member, together with any lnterest accrued on those
amounts up to the date of the payment.

(8)  Unless the supervisory board determines otherwise, the termination of the
4 membership of a member does not release the member from any debt or
obligation to the co-operative or contract with the co-operative,

If address of member is unknown

(9) - If the address of a member whose membership has been terminated by the
- supervisory board is unknown to the co-operative after all reasonable efforts
have been made to ascertain it and two years have elapsed since the
effective date referred to in sub-section (3), the co-operative must transfer all
amounts owing under sub-section (7) to a reserve fund, but those amounts

do not, despite sub-section (7), include any interest that would have accrued
after the end of the two years. :

Amounts paid to entitled persons

(10)  If any amounts are transferred to a reserve fund under sub-section (9), the
co-operative must pay those amounts to any person whom, no later than ten
years after the transfer, shows evidence of entitlement satisfactory to the co-
operative. If no person appears to show that evidence within the ten years,
the amounts become the property of the co-operative.
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Limitation on by-law

54_._ "No by-law governlng the wuﬂ-ndrawal of a member from membership or the termination

. of the membership of a member may authorise redemption of membership shares or

member loans where the finances of the co-operatlve or the co-operative will become
insolvent after such redemption.

Termination of membership by members _
55.  Unless the by-laws provide otherwise, the membership of a member may be
“terminated by a special resolution of the members. Sub-sections (2) and (7) of

section 53 applies, with any modifications that the circumstances require, to a
termination by the members.

Other Terminations
56.

operative may, by written notice to a member, terminate the. membership if
the member

o (a) - isa body corporate and wmdmg—up proceedings have commenced
. - with respect to it; or

(b)  failed, during a period of two consecutive years to transact any
business with the co-operative.

Provisions not to apply

(2) - Sub-sections (1), (2) and (7) of section 53, other than sub-sections (3) to (6)
and (8) to (10) of section 53, do not apply to a termination under this section.

Housing co-operat:ves

57.  Ifthe membershlp of a person ina non-proﬁt housing co—operatwe is terminated, any
right of the person to possession or occupancy of residential premises acquired by
virtue of membership in the co-operative is subject to Chapter 19.

Re-admlssmn

58. A person whose membershlp has been terminated under sect:on 53 or 55 may be
readmitted to membershlp only by special resolution of the members.

Transfer

59.  No transfer of a membership, a member loan or a membership share in a co-

- operative is valid for any purpose unless it is approved by the supervisory board at

the recommendation of the directors and the transferee has otherwise complied with

the statutes and by-laws of the co-operative and, if applicable, become a party to a
unanimous decision.

If membership too low

60. If the membership of a co-operative is reduced to a number less than the number of
members required for incorporation, and if after thirty days notice remains at less than
that number, the Registrar may require the co-operative )

(a) . t6 conveﬁ into a -conipany or close corporation under the Companies Act and
Close Corporations Act respectively.

(b)  to be liquidated o;dissolved under chapter 13.

(1) The'supervisﬁry board if authorised by the resolution of meﬁibers of the co-
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CHAPTER 5
CORPORATE GOVERNANCE
Meetings
Place of members’ meeting

61.
(1) Meetings of the members of a co-operative are to be held at the place in the
Republic provided for in the by-laws or, in the absence of such a provision, at
any place in Republic that the directors may determine.

Place of shareholders' meetings

(2) Meetings of the shareholders must be held at the place set out in the
statutes. If the statutes do not set out such a place, the meetings are to be
held at the place in the Republic that the directors determine, unless all the
shareholders entitled to vote at the meeting agree that the meeting is to be
held at ancther place that is not in the Republic.

Electronic meeting
3) Subject to the by-laws, a member or a shareholder may attend a meeting of
the co-operative by means of a telephonic, electronic or other communication

facility if it permits all participants to communicate adequately with each other
during the meeting.

Presence
(4) A person participating in a meeting referred to in sub-section (3) is deemed to
be present at the meeting.
Calling members' meetings
62.
(1) After the incorporation of the co-operative the directors in the notice to the
Registrar must call a meeting of members without delay.
(2) The members, at their first meeting, must
(a) adopt the by-laws of the co-operative;

(b) subject to sub-section (1) of section 107, appoint an auditor to hold
office until the close of the first annual meeting of members.

(c) admit person(s) to membership in the co-operative and authorise the
directors to issue membership shares and members loan accounts
certificates. ;

(d) elect directors of the supervisory board.

First annual genérai meetings of members

63. : \
1) The directors must call the first annual meeting of members not later than

eighteen months after the co-operative is incorporated an annual meeting of
members must be held not later than the earlier of

(a) fifteen months after holding the last annual meeting, and
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(b) six months after the end of the preceding financial year.

(2) At the annual meeting of the members the following issues must be
addressed:

(a) appointing auditors;
(b) considering financial statements;
(c)  electing directors of the supervisory board; and .

" (d)  any other business which can be decided at an annual meeting of

members.
Special meetings |
(3).  The directors may at any time call a special meeting of the members or of the
' shareholders. _
Unanimous decision
4) If a unanimous declswn contains a provision that eliminates the need for

meetings of shareholders, a shareholder may nevertheless at any time call a
~ special meeting of the shareholders. ;

Record date .
64.

(1) The directors may fix in advance a date as the record date for the
determination of the members or shareholders who are entitled to receive
payment of a bonus or dividend or for any other purpose, except the right to
receive notice of, or to vote at, a meeting, but the record date so fixed must
not precede by more than sixty days the particular action to be taken.

Record date of members' meetings

(2)  Forthe pﬁfpbse of determining the persons who are entitled to receive notice
of, or to vote at, a meeting of members, the record date is

(@) theday before the day on which the notice is given; or
(b)  if no notice is given, the day of the meeting.
Record ciate of sharehdlders' m'eétings

(3)  For the purpose of determining the shareholders who are entitled to receive
notice of a meeting of the shareholders, the directors may fix in advance a
date as the record date for that determination, but the record date so fixed
must not precede by more than sixty days or by less than twenty-one days
the date of the meeting. . : )

4) For the purposes of determining the shareholders who are entitied to vote at
a meeting of shareholders, the directors may fix in advance a date as the
record date for that determination, but the record date so fixed must not .
precede by more than sixty days or by less than twenty-one days the date of
the meeting. .
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. If no record date fixed
(5)_. . If no record date is fixed under sub-éection (1) or (3), the record date

(a) for the determination of members or shareholders for any purpose,
other than to establish the right of a member or shareholder to
receive notice of a meeting or to vote, is the day on which the
directors pass the resolution relating to the particular purpose; and

4b) for the determination of shareholders that are entitled to receive
notice of a meeting is i

() - the day before the day on which the notice is given, or
(i) if no notice is given, the day of the meeting. -
If record date fixed |

(6) - If a record date with respect to shareholders is fixed under this section,
unless notice of the date is waived by each shareholder whose name is set
out in the securities register at the close of business on the day the directors
fix the record date, notice of the record date must be given not less than
seven days before the record date by advertisement in a newspaper
published or distributed in a place where the co-operative has its registered
office and in each place in the Republic where it has a transfer agent or
where a transfer of its mvestment shares may be recorded.

Notice of meetings

65. _
(1) Notice of the time and place of a meeting of a co-operative must be sent not-

less than twenty-one days or more than sixty days before the meeting -
(a) to each person who 'is entitled to vote at the meeting;

(b) to each director; and

(c) to the auditor of the co-operative, if any.

2) The by-laws of a co-operative may -derogate from this 'section but only in
respect of the manner in which notice of a meeting of members may be given
to members. - _

Notice not required

66. A notice of a méetmg of a co-operative need.not be sent to a member who was not
registered on the records of the co-operative on the reconct date fixed or determined

under sub-section (2) of section 64.

Failure to receive notice

67. Failure to receive notice of a meeting does not deprive a person of a right to vote at
the meeting to which the person is otherwise entitled and does not invalidate such

meeting.
Notice when adjournment

68. :
(1) If a meeting of a co-operative is adjourned for less than thirty days, it is not

necessary, unless the by-laws provide otherwise, to give notice of the
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adjoumed meeting, other than by announcement at the earliest meeting that
is adjourned. :

' 2) If a meeting of members is adjourned by one or more adjournments for a total
of thirty days or more, if notice of the adjourned meeting is given and there is
_no quorum, then the rneetmg can proceed without the quorum '

“(3) If a meeting of shareholders is adjourned by one or more adjournments for a
total of thirty days or more, if notice of the adjourned meeting was given and
there is no quorum then the meeting can proceed without the quorum.

Special busmess

69. ' ' _ '
(&3] All matters dealt with at a special meeting of a co-operative and all matters
' ~ dealt with at an annual meeting, except consideration of the financial
statements, the auditor's report, the business of the co-operative, the election
of directors, the remuneration of directors and the re-appomtment of the
mcumbent auditor, are specia! busmess

(2) Notice of a meeting of members of a co-operatwe at which special busmess
is to be transacted must -

(a) state the nature of the special business in sufficient detail to permit
the recipient to form a reasoned judgement w:th respect to the
special busmess

(b) coniem the text of any spectal resolutlon to be subrmtted to the |
meeting and state that the resolution will be passed as a special
resolution; _

" (3)  The statutes or by-laws of the co-operative may prescribe the votes
necessary to pass a special resolution which should not be less than three
fourths of persons present and entitled to vote.

Waiver of notioe

70. ' : : ' _
' (1) A person who is entitied to attend a meeting of a co-operative may waive
notice of the meeting in any manner (including in writing).

(2) Attendance at a meeting of a co-operative is a waiver of notice of the
meeting, except when a person attends the meeting for the express purpose
of objecting to the transaction of any business on the ground that the meeting
is not lawfully called.

Proposals

71.
(1) A member may

© (a) submit to the co-operative notice of any matter that the member
proposes to raise at an annual meetung, and.

(b) discuss at the meeting any matter in respect of which the member

would have been entetled to submit a proposal but no resolution may
be taken. . _

00069791—C
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Proposals to amend statutes

(2) The following persons may, in accordanoe with this section, make a proposal
to amend the statutes: _ :

(a) a member;
(b) adirectoror a shareﬁoider;-. and

(c) a person who alleges that he or she has beneficial ownership of
investment shares, may be required within fourteen days of
submitting a proposal to be considered at a meeting to give
satisfactory evidence of that beneficial ownership.

(3) - A proposal submitted for consideration at a meeting must be attached to the

- notice of the meeting, together with, if requested by the person making the

proposal, a statement of not more than two hundred words in support of the
pmposal and the name and address of the person maklng the proposal

Exoeptlons '
4) A co-operative need not comply \mth sub- sectlon (3) if

(é) the proposal is not submltted to the co-operatwe at Ieast mnety days
: before the anniversary date of the previous annual meeting;

(b) it" 'c!eady appears that the purpése of the bropoéal IS to enforce a
personal ciaim or redress a personal grievance against the co-
operative or its directors, officers, members or security holders;

“(c) not more than two years before the receipt of a request, a person
failed to present, at a meeting, a proposal that, at the person's
request, had been attached by the co-operative to the notice of the
meeting;

(d) . substantially the. same proposal was attached to a notice of meeting
-relating to a meeting of the co-operative held not more than two
years before the receipt of the proposal and the proposal was

‘Y defeated; or
(e).  _ the rights conferred by sub-sectaon (1) and (2) are being abused to
secure publicity. j . ]

Llabliity for circulatmn

72. N No co-operatwe or person acting on behalf of a co—operatwe incurs. any liability by
reason only of circulatmg a proposal or statement in accordance with section 71.

Refusal to include proposal

73. - ;
) If a co-operative refuses to include a proposal in a notice of a meeting

referred to in section 71, the co-operative, not later than ten days after
receiving the proposal, must notify the person submitting the proposal of its
intention to omit the proposal from the notice and send the person a
statement of the reasons for the refusal. :

Application to court

(2) On the application of a person claiming to be aggrieved by a co-operative's
refusal under sub-section (1), a court may restrain the holding of the meeting
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at which the pro'posal is sought to be presented and make any further order it
thinks fit.

Order to omit proposal from notice

(3) A co-operative or any person claiming to be aggrieved by a proposal may
apply to a court for an order permitting the co-operative to omit the proposal
from a notice of meeting, and the court, if it is satisfied that sub-section (4) of
section 71, applies, may make any order that it thinks fit.

 List _of persons entitled to receivé notide

74.

(1) A co-operative must prepare an alphabetical list of its members as of the
' record date established under sub-section (2) of section 64 or, if the by-laws
- provide for delegates, of the delegates, who are entitled to receive notice of

~ and vote at a meeting of members. A

(2) Subject to paragraph (1)(f) of section 17, a member or delegate whose name
appears on the list referred to in sub-section (1) is entitied to one vote at a
meeting of members. .

(3)  If arecord date for voting is fixed under sub-secﬁdn (4) of section 64, a co-

operative must prepare no later than ten days after the record date, an
" alphabetical list of shareholders who are entitied to vote as of the record date
at a meeting of shareholders that show the number of investment shares held

/9% py each shareholder. - <

(4) A shareholder named in the list referred to in sub-section (3) is entitied to
vote for the investment shares opposite his or her name at the meeting to
~ which the list relates. ' o i b

* List of shareholders enﬁtfed to receive notice

.(5) if a record date for voting is not fixed under sub-section (5) of section 64, a

- co-operative must prepare, not later than ten days after a record date for
‘notice of meeting is fixed under sub-section (4) of section 64 or not [ater than

" the record date referred to in sub-section (5) of section 64, as the case may
be, an alphabetical list of shareholders who are entitied to receive notice ofa
meeting of shareholders as of the record date that shows the number of
shares held by each shareholder. B

(6) A shareholder whose name appears on the list referred to in sub-section (5)
' is entitled to vote for the investment shares shown opposite their name at the
~ meeting to which the list relates, except to the extentthat. -~~~ '

- (a) the shareholder has transferred the ownership of any of those
investments shares after the record date, and o o

(b) the transferee of those investment shares demands, not later than
' ten days before the meeting, or any shorter period that the by-laws of
the co-operative provide, that the transferee's name be included in
the list before the meeting and produces properly endorsed
investment share certificates or otherwise establishes that the
transferee owns the investment shares, in which case the transferee

may vote the shares at the meeting,
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. Examination of list

03] A person who is entrtled to vote at a meeting of a co-operatlve may examme
a list that relates to the meeting ; !

(a) during usual business hours at the registered office of the co-
operative or at the place where its records of members and
shareholders are maintained; and

(b) at the meeting for which the list was prepared. -
Procedure
Quorum

75. .
k (1) - Unless the by-laws provide otherwise, a quorum is present at a meeting of
- the co-operative if persons holding a majorrty of the voting rights that may be
exercised at the meeting are present in person or. represented in a manner
provided for by this Act or perrmtted by the by-laws ‘

Openlng quorum sufficlent

(2) If a quorum 'is present at the opemng of a meeting, the persons who are
present and entitled to vote may, unless the by-laws provide otherwise,
proceed with the business of the meetmg even though a quorum is not
present throughout the meeting. -

Adjournn'rent

3) If a quorum is not present at the opening of a meeting, the persons who are
present and entitled to vote may adjourn the meeting to a fixed tlme and
-place but may not transact any other bustness . . -

(4) If a quorum is not present ata meetrng which was adjoumed and another
date, time and place were fixed in the manner referred to in sub-section (3),
person present oonstltute a quorum and may transact business on the initial .
notice. ;

Representative 0

(1) If an entity is entitled to vote at a meeting of a co-operative, the co-operative
must recognise any individual authorised by a resolution of the directors or
governing body or similar authority of the entlty to represent it at meetings of

- the co-operative. '

(2) An individual who is authorised under sub-seetlon (1) to represent an entrty
may exercise on behalf of the entity all the powers the entity could exercise if
it was an individual.

Joint voting by members or shareholders

T =i -
: (1) Unless the by-laws provide otherwise, each ;omt member may vote at a

meeting of members.

(2) Unless the statutes provide otherwise, if two or more pereons held investment
shares jointly, one of those holders present at a meeting of shareholders
may, in the absence of the others, vote the investment shares, but, if two or
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more of those persons who are present vote, in person or by proxy, they vote
as one on the investment shares jointly held by them.

Votlng by show of hands ora ballot

“(1)- . Unless the by-laws provide otherwise, voting at a meeting of a co-operative
takes place by a show of hands except when a ballot is demanded by a
person who is entitled to vote at the meeting.

(2) A person who is entitled to vote at a meetlng may demand a ballot either '
before or after a vote by show of hands. g

Resolution in lieu of meeting

79.
~{1)  Unless the by-laws provide otherwise, and except when a written statement is
-+ - submitted under section 71, a resolution in writing signed by all the persons
‘who are entitled to vote on that resolution at a meeting of directors of the co-
operative and the supervisory board or the shareholders, is as valid as if it
had been passed at such a meeting.

2) Unless the by-laws provide otherwise, and except when a written statement is
; submitted under section 71, a resolution in writing dealing with all matters
required 'by this Act to be dealt with at a meeting of a co-operative, and
signed by all the persons who are entitled to vote at the meeting, satisfies all

the requirements of this Act relating to meetings.-

(3) A copy of every resolution referred to in sub-section (1) and (2), ‘must be kept
with the minutes of the meeting.

80. An entry in the minutes of a 'oo-operatwe of a vote taken under sectiori 78 or a
resolution made under section 79 is, in the absence of ewdence to the contrary, proof
= -'of the outcome of the vote or- resoluhon '

Shareholdor(s) meetmg

81.

(a) If a co-operative has only one shareholder, or only one holder of any class or .- -
series of investment shares, the shareholder present in person or
represented by proxy constitutes a meeting of the shareholders or a meehng
'of shareholders of that class or series.

by - Ifa oo-operatwe has more than one shareholder or any holders of any class
or series of investment shares, the shareholders present or represented by
“proxy constitute a meeting of shareholders or a meeting of shareholders of
that class if they are in majority.

Requisition of meeting

82. ;
(1) Two or more persons who together hold not less than five per cent of the

voting rights that could be exercised at a meeting of a co-operative may
requisition the directors to call such a meeting for the purposes stated in the
quasmon
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(2)  The requisition

(a) must state the business to be transacted at the meeting to be sent to.
TR each_direc_tor and to the registered office of the co-operative; and

" (b) may consist of several documents of like form, each signed by one or
more persons who are entitled to vote at the meehng

Dlrectors callmg meetmg

(3) - On receipt of the requisition, the directors must call a meeting to transact the
business stated in the requisition unless,

(@) - the directors have called a meeting and given notice of it under
section 62;

(b) the business of the meeting as stated in the requisition includes
matters described in any of paragraphs (4)(b) to (e) of section 71; or

' -(6) the busmess of the meetmg as stated in the requisct:on includes a
matter -

(i) in the case of a requisition by a member, outside the powers
of the members, and

(i) in the case of a requisifion by a shareholder, outside the
powers of the shareholders.

Member or shareholder calling meeting

(4) if the directors do not call a meeting within twenty-one days after receiving
.~ -7 the requisition, any person who signed the requisition may call the meeting
un!ess any of paragraph (a) to (c). of sub-section (3) applies.

Procedure
(6) '~ A-meeting called under this section must be called as nearly as possible in

the manner in which meetings are to be called pursuant to the by-laws and
this Act.

Reimbursement

(6) Unless the persons who are present and entitied to vote at a meeting called
under subsection (4) resolve otherwise, the co-operative must reimburse the
. persons who signed the requisition for the expenses reasonably incurred by
them in requusmoning, calllng and hotdlng the meetmg

Other methods of ca!img meetungs

83.

(1) A member or a director, or a shareholder who is entitled to vote at a meeting
of the co-operative, may call the meeting if it is not called within the time
required by the Act, the statutes and the by-laws.

(2) A meetmg called, held and oonducted under this section is for all purposes a
~ meeting duly called, held and conducted.
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- Meeting called by Court

84.. ; =3 . 3 -
(1) A court, on the application of a director or a person who is entitled to vote ata -
meeting, may order a meeting of a co-operative to be called, heid and
g conducted within the time and in the manner that the court directs, if

(a) it is not feasible to call the meeting within the time and in the manner
in which those meetings are to be called; _

(b) it is not feasible to conduct the meeting in the manner required by
this Act and the by-laws and any unanimous decision; or

(c).  the court thinks the meeting should be called, held and conducted in
the manner it directs for any other reason.

, Varymg quorum

(2) Without restrlctmg the generailty of sub—section ( 1) a court may order that the
' quorum required by the by-laws or this Act be varied or dispensed with at a
meeting called, held and conducted under this section.

Valid meeting

(3) A meeting called, held and conducted under this sectuon is for all purposes a
meeting duly called, held and. oonducted i

Court review of election

85.

o) A co-operatlve a director or any person who is enttied to vote in the election
or appomtrnent of a director or an auditor may apply to a court to resolve any
dispute in respect of the election or appointment of a director or an auditor of
the co-operative. ¥

(2)-  On an application. under sub-section (1) a oourt may make any order it thinks
- . fit, including an order e, P

(a) restraining a director or auditor whose election or appointment is
challenged from acting pending determination of the dispute;

(b) - declarlng the resu!t of a disputed election or appointment

{c) requiring a new electlon or appomtment. and moludlng in the order
directions for the management of the business and affairs of the co-
operative until a new election is held or a new appointment is made;
or

(d) determining the voting rights of persons clalmmg fo be entltled to
vote. :

By-laws
Making or amendment of by-law by members
86.

(1 The members may, by special resolution, make, amend or repeal any by-law
that regulates the business and affairs of the co-operative.
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(2)

4)

Unless the by-laws of a co-operative provide otherwise, the directors may, by
special resolution, make a by-law or amend a by-law of the co-operative, but
only if the by-law or amendment is not contrary to a by-law made by the
members.

The dit;ectors must present a by-law or an amendment to a by-law that is
made under sub-section (2) to the members at the next meeting of members
and the members may, by special resolution; confirm or amend it.

If a by-law or an amendment to a by-law made by the directors is not
confirmed, with or without amendments, under sub-section (3), the by-law or
amendment is repealed as of the date of the meeting of members at which it
was nhot confirmed. :

Proposal of by-law

87. A member may, in accordance with section 71, make a proposai to make, amend or
repeal a by-law.

Effective date of by-law -

88. |

(1)

(2)

)

A by-law or an arhendment to or repeal of a by-law made by the members is
effective from the later of the date of the resolution made under sub-section
86(1) and the date specified in the by-law, amendment or repeal.

A by-law or an amendment to a by-law made by the directors, is effective the
day after the by-law is made or amended by the directors, until it is confirmed
or not confirmed or is oonﬁrmed subject to an amendment by the members at

- a meeting.

If a by-law or an amendment to a by-law made by the directors under sub-
section (2) of section 86, is not submitted by the directors to the next meeting
of the members, as required under sub-section (3) of this section 86, the by-
law or amendment ceases to be effective from the date of that meeting.

New resolution of directors

3)

" If.a by-law or an amendment to a by-law made by the directors under sub-

section (2) of section 86, is repealed under sub-section (4) of section 86, or.
ceases to be effective under sub-section (3), no subsequent resolution of the
directors to make or amend a by-law that has substantially the same purpose
or effect is effective until it is conf' rmed, or confirmed as amended, by the

members

CHAPTER 6
MANAGEMENT AND OFFICERS

General vaisions

89.

Qualifications

90.

A co-operative must have at least two executive managers or any greater minimum
number that is set out in the statutes or by-laws. :

(1)

A person is qualified to be an executive manager, if the person:
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{a) is an individual;

(b) isolder than eighteen years of age;

(c) is of sound mind and was never found by a court in the Republic or
' . elsewhere to be of unsound mind; or -~ ' B

(d) is not an un-rehabilitated insolvent.
Additional qualifications -

(2) A co-operative may provide in its by-laws for qualifications or disqualification
of executive managers in addition to those in sub-section (1).

4) Executive managers will be in charge of the day to day management of the
co-operative. . _ :

Appointment of executive management

(4) The supervisory board appoints the executive managers of the co-operative -
one of them will be a managing director or chief executive officer. One of the
executive managers appointed by the supervisory board must be a financial ‘
manager or person with financial management experience to look after the
finances of the co-operative. i s ;

Duties and functions of executive managers

91. - Subject to this Act and to the statutes and by-laws dr unanimous decisions, the
- executive managers manage and supervise the management of the business and
affairs of the co-operative; subject to the supervision by the supervisory board.

- " (1)  Every executive manager and officer must, in exercising his or her powers
' " and performing the duties of office - N

(a) act honestly, in good faith and to do the best he or she can in the
interest of the co-operative and members; ;

- (b) exercise the care, diligence and skill that any reasonable and prudent
person would exercise in comparable circumstances;

(c)  exercises his or her professional skills as may be required by the co-
- operative in terms of sub-section 2 of section 90, in the work he or
she carries out as executive manager of the co-operative. -

(d) executive managers and officers must comply with this Act, the
statutes, the by-laws and any unanimous decision of the co-
operative.

No exculpation
- (3) No provision in a contract, the statutes, the by-laws, a unanimous decision or

a resolution relieves an executive manager or an officer from complying with
this Act and the regulations or from liability for non-compliance.
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Executive management
93.

(1) Executive management must hold meetlngs from time to time durmg the
: management of the business of the co-operative.

(2) Executive managers must attend every meeting of the supervisory board to

' ~discuss the business of the co-operative as managers thereof, and report to

the supervisory board on developments and other related matters that the
supervisory board may want to discuss with it.

Delegation of powers to executive management

94. The supervisory board may delegate to a managing director or the executive
management collectively any of its powers, except the power to -

(a) fill a vacancy of an executive manager temporarily or otherwise until
the supervisory board appoints a replacement.

(b)  declare bonus or dmdencls on shares, interest on member loans or
patronage returns.

- () approve a financial statement of the co-operative themselves.

(d) submit to the persons who are entitled to vote questions or matters
required to be approved at its meeting.

(e) make decisions that by this Act or the statutes or a ‘unanimous
decision are required to be made by a vote of greater than a majority
of the directors of the supervisory board. _

H redeem or otherwise acquire shares issued by the co-operative.

(9 issue secunt:es except in the manner and on the terms authorised
by the supervisory board.

(2) The executive management or _rnéna_ging “director or executive officer is
obliged to act within the scope of its mandate unless it has been specifically
given written authority to do so by the supervisory board.

Deemed assent. - .

95. : - '
1 An executive manager who is present at a meeting of executive management

is deemed to have consented to any resolution made or action taken at the
meeting unless,

(_a) an executive manager requests that a dissent is entered in the
minutes of the meeting or the dissent is so entered;

(b) an executive manager sends a written dissent to the secretary of the
meeting before it is adjourned; or

()  an executive manager sends a written dissent by confirmed delivery
service or delivers it personally, to the registered office of the co-
operative immediately after the meeting is adjourned.
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Loss of right to dissent

(2) An executive manager who votes for or expressly consents to a resolution or. .-
action taken at a meeting is not entitled to later dissent.

Remunération
96. Unless the statutes, the by-laws or a unanimous decision provides otherwise, the
~ supervisory board may fix the remuneration of executive management and the

executive management may fix the remuneration of officers and employees of the co-
operative. ¢ non : 5

CHAPTER 7
CAPITAL STRUCTURE "

Loancapital. . . : : g g 0 |

97.  Subject to sub-section (1) of section 36, the capital of a co-operative with
membership shares may be in the form of member loans and those loans may be in
"the amounts, payable at the times, and with or without interest, that the statutes of the
co-operative provide. ' o

Membership shares

98. - A co-operative with membership shares may have one class of membership shares, -
designated as such in the statutes. A co-operative may issue par value shares or
shares _ .

~of no par value.
Issuance to members
(M Membership shares may be issued only to members, each of whom must
hold the minimum number of mem_bership shares prescribed by the by-laws.

(2) The membership shares of a co-operative confer on their holders’ equal
rights, including equal rights to - Faen P n 5

(@) receive dividends declared on membership shares; and:

(b) subjeci to the statutes, receive a share of the value of the surplus the
remaining property of the co-operative on dissolution. _

Membership shares _ ;e T
(3 The statutes may not include any preference, right, condition, restriction,

limitation or prohibition on membership shares, except as provided for by this

Transfer requires approval

(4) A transfer of membership shares-is valid only if it complies with section 59
and any restrictions set out in the by-laws.

No right to vote

() The right to vote attaches to membership in accordance with sub-section (8)
of section 104, and not to a membership share.
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Certificates

Redeemable - .

©6)

Membership shares may be redeemed by the co-operative.

Issue of certificates

100.

Members' funds

101.

(1)

@)

The by-laws of a co-operative may provide that no membership share
certificates or certificates in respect of member loans need be issued. If the
by-laws provide that no such certificates need be issued, the co-operative
must, on the request of a member, issue a statement of the number of
membership shares held by, or the amount of any member loan of, the
member. :

The face of each certificate that the co-operative issues in respect of
membership shares or member loans after the coming into force of this
section must contain

(@)  the name of the co-operative;

(b) a statement that the co-operative is subject to this Act;

- {e) the name of the person to whom it is issued;

(d) a statement that the certificate repreéents me?nbership shares in, or
member loans to, the co-operative, and the number of the
membershlp shares or the amount of the member loan;

(e) a statement that the certificate is not transferable without the
approval of the directors; and

()  a statement that there is a charge on the membership shares or
member loans represented by the certificate in favour of the co-
operative for any indebtedness of the member to the co-operative.

Certificate of membership

3)

(1)

Each member is entitled to a certificate of membership.

i 'l"he statutes of a:oo-oberative rnéy prdvide for the establishment of one or
~more members’ funds in which the member of a co-operative may be credited

with —

(a)  contributions made to that fund; -

(b) any interest on amount paid;

(c) any bonus allocated to him or her set aside for future payment;
(d) any amount paid to him or her after the reduction of share capital;

(e) any amount allbcated to him or her out of distribution of reserves set
aside for future payment;
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U] any other money due to him or her which is a deferred payment.

(3) The.money standing to the credit of the memberin a mémbers’ fund -

(a) may be applied for any purposes other purposes except for writing off
a |DSS; . . LS R ST S

(b) must be paid to the member in the manner and at the time provided
- - forin the statutes; - C Wt

' (c_) * may bear interest at a rate fixed in the statutes;

' (d)~  may on the due date be set off against the debt owing by the member
to the co-operative. e

- (3) - Actions of the co-operative relating to this section are not or should not be
.+ deemed to be activities prohibited by the Ba_nks Act of 1990 (Act 94 of 1965).

Distribution on dissolution
102. g

(1) A statute of a co-operative may provide that, on dissolution of the co-

~ operative and after the payment of all debts and liabilities, including any

7 ## declared and unpaid bonus or dividends, the amount to be paid to the

" “"holders of any investment shares and the amount to be paid on the

redeniption of membership shares - the value of the remaining property of the

co-operative is to be distributed or disposed of to any person, including '
distribution-- - - -

(a)  among the members at ‘the time of dissolution, in any manner,

"+ "+ including equally among the members irrespective of the number of
* membership shares or amount of member loans, if any, held or made
" byamember;and o Tt

(b) among the members at the time of dissolution on the basis of
patronage returns accrued to those members during a stated period
before the dissolution. ' - =

Claim on membership shares for amounts

103. - :

(1) A co-operative has a claim on a membership share or any amount standing

“ .~ .. o the credit of a member or the legal representative of a member for a debt
w0 of that member to the co-operative. ; & i :

(2) A co-operative may

(a) enforce a claim referred to in sub-section (1) in the manner set out in
its by-laws; or

(b) apply any moneys standing to the credit of a member toward
- payment of a debt due by the member to the co-operative.
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Investment shares

104.

(1) The statutes of a co-operative may provide that the co-operative may issué
: investment shares, and if they do, the statutes must set out the following:

. (a) ' whether the invest_meﬁt shares may be issued to norj-members;
(a) whether the number of investmeﬂt._éh'ares is to be unlimited and, if

not, the maximum number of investment shares that may be issued;
and

(b) the preferences, rights, conditions, restrictions, limitations and
- prohibitions at!:achlng to the investments shares.

No votlng rsghts

(2) Subject to the statutes and to this Act, no right to vote at a meeting of the co-
operative attaches to an investment share.

(3) Despite sub-section (2) investment shareholders may vote in the meeting of
investment shareholders or may pass a special resolution in lieu of a meeting.

Exception

(4) The statutes may provide that an investment share confers on its holder the
right to vote at an election of directors of the Supervisory Board by reason of .
an event that has occurred and is contmuung or by reason of a condition that

_ has been fulfilled; or _

(5)  The investment shareholdérs. any clasé ‘of investment shareholders or the

holders of a series of investment shares, may elect a fixed number or a
percentage of the directors referred to in subsection (4).

Limit on shareholders' directors

(6) Despite sub-sections (2) to (5), neither the statutes nor a unanimous decision
may provide that the investment shareholders have the right to elect more
than twenty per cent of the directors of the supervisory Board.

One shareholder one vote
(7) If mvestlﬁent shareholders are entitled to vote in acdofdahce wrth sub-section

(4) or otherwise in accordance with this Act, investment shares entitles the
holder to one vote unless the by-laws or statutes provides differently.

Members may exercise shareholder rights .

8) Despite paragraphs (1)(f).of section 17 and section 18, a member who holds
an investment share may exercise any voting right that holders of investment
shares have. ‘. .

Member authorisation

105.

No investment share may be issued until the members have authorised the principle
of the issuance of investment shares. ,
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Pre-emptive right

108. ; : :
“+ (1) - If the statutes so provide, no investment shares of any class may be issued
unless the investment shares are first offered to members and if the members
do not exercise their right in terms of this section then to the shareholders of
- that class. The shareholders of that class have a pre-emptive right to acquire
the offered investment shares in proportion to their holdings of the investment
~ shares of that class, at the price at which and on the terms on which those

©  investment shares are to be offered to others.

Limltatlon

(2) Even if the statutes prowde the pre-emptwe nght referred to in sub-section
(1), shareholders have no pre-emptive right to acqunre investment shares that
are to be issued

(a) in exchange for a thing or service other than rnoney* _

(b) asan investment share dlvsdend orin payment of a patronage return;
= N or ;

(c) -pursuant to the exercise ot conversion prwtieges optlons or rights
previously granted by the eo-operatwe
C!aim on mvestment shares

107. - mES 2
(1) Subjectto sub—sect:on {1) of sectton 104 the statutee or by-laws may provide
that the co-operative has a claim on an investment share registered in the
name of a shareholder or the legal representative of a shareholder for a debt
~ of the shareholder to the co-operative, including an amount unpaid as of the
' date a body corporate was continued- under thls Act |n respect of an
investment share issued by it. :

(2) A co-operative may enforce a claim referred to ln sub-section (1) in
aocordance mth its by-laws

Patronage retuins
108.
(&))] A co-operative may allocate among and credit or pay to the members, as a
_patronage return, all or a part of the surplus arising from the operations of the
co-operative in a financial year in pr0port|on to the business done by the

_members'with or through the co-operative in that financial year, calculated in
" 'the manner described in sub-section (2) at a rate set by the directors.

Calculation of patronage

2 Forthe purpose of sub-section (1), the directors may calculate the amount of
the business done by each member with or through a co-operative in a
financial year by taking into account

(a) the quantity, quality, kind and value of things bought, sold, handled,
marketed or dealt in by the co-operative;

(b) the services rendered
0] by the co-operative on behalf of or to the member, and

(i) by the member on behalf of or to the co-operative; and
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section (2). ; -
Investment of patronage return
109. ' -
(1) A co-operative may, in its by-law provide that the whole, or any part that the
~ directors may determine, of the patronage return of each member in respect
of each financial year be applied to the purchase for the member of
'membe_nrship or investment shares ir_l the co-operative. -
Contents of by-law |
(2) The by-léw must provide for the giving of notice to each member of the
number of shares purchased or to be purchased for the member, the manner
of issuance. or transfer of shares, the payment for the shares out of the
patronage returns of members and, if applicable, the issuance and forwarding
of certificates to members representing shares so issued or transferred.
Price of shares '
(3) No member is required under mis.set':tion to purchase membership shares, in
the case of membership shares or investment shares at a price ,
(@ i the statutes prdvide for _a__ﬁ_:_i'ed price or a price determined in
- accordance with a formula, in excess of that price; and j
'(b)- in any other case, in excess of the fair value of the membership
. shares or the fair market value of the investment shares.

Loans from patrdnage returns o ] _

110. A co-operative may, in its by-law, require its members to lend to it the whole, or any
part that the directors may determine, of the patronage returns to which they may
become entitled in each financial year, on the terms and at the rate of interest that the
directors determine, so long as the rate of interest does not exceed the rate that is
provided in the by-laws. ' '

Insolvent co-operative

111, If a co-operative is unable to pay its liabilities as they become due, no member need,

~(e) differences that are, in the opinion of the directors, appropriate for
different classes, grades or qualities of things and services.

Non-member patronage allocation

(3) . . The by-laws may provide that a co-operative may allocate among members
holding membership loans, shareholders, or pay to persons who use the
services of the co-operative but who are not members a share of any surplus
at a rate that is equal to or less than the rate at which the surplus is
distributed to members. _ _ '

Calculation of non-member patronage
4) Ifa co—opérat’ive allocates among aﬁd credits or pays to persons referred to in

sub-section (3) a share of any surplus, the directors must calculate the
business done by the non-member patrons in the manner described in sub-

under section 110, lend a patronage return to the co-operative, and no member need
purchase shares under section 109. : T :
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Marketing plans' R

2. - | = T e B L :
- (1) -~ Subject to sub-section (3), this section applies to a co-operative and its
. members if the members are required by a marketing plan established under
an Act of Parliament, or of the legislature of a province to sell or deliver
things or render services to or through a producer board or a marketing
commission or agency. -

o '_'_Patrqna‘gjgl returns -

(2) For the purposes of allocating, crediting and paying patronage returns among
. orto members and of making payments to members as part of the price or
' proceeds of their things or services, the members referred to in sub-section
" (1), are deemed to have sold and delivered the things or to have rendered the
services, or, if the by-laws so specify, any portion or category of the things or
" services, to the co-operative, 3 B -
~Conditions B s

(3) The by-laws of a co-operative may provide that this section does not apply to
a member until any conditions with respect to the delivery of things or
rendering of services set out in the by-laws are fulfilled. .

Loans and Guarantees
Prohibited loans and guarantees :
3. =k
(1) Subjéct to su_b_-_sécﬁoh (2) and any additional restrictions  set out in the
. statutes, a co-operative or any of its affiliates may not, directly or indirectly,
- give financial assistance by means of a loan, guarantee or otherwise,
" (a) toany member, shareholder, director, officer or employee of the co-
' operative or of an affiliate or to an associate of any such person for
any purpose, or ' i '
_ (b)' ~ to any person for the purpose of or in connection with a purchase of a
' -share issued or to be issued by a co-operative or affiliate,
" if there are reasonable grounds for believ‘ihg m#t

() the co-operative is or, after giving the financial assistance, would be
unable to pay its liabilities as they become due, or

(d)  the realisable value of the co-operative’s assets, excluding the
o -amount of any financial assistance in the form of a loan and in the
- form of assets pledged or encumbered to secure a guarantee, after
giving the financial assistance, would be less than the aggregate of

the co-operative's liabilities and the share capital.

Permitted loans and guarantees

(2) A co-operative may give financial assistance by means of a loan, guarantee
or otherwise, K

(@ toany pérson in the ordinary -cquréej of business if the lending of
money is part of the ordinary business of the co-operative;

00069791—D
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Enforceability

@

(b) to any person on account of expenditures incurred or to be incurred
© on behalf of the co-operative; -

(c) to a subsidiary of the co-operative;
(d)  to employees of the co-operative or of any of its affiliates

(i) to enable or assist them to purchase or erect living
: accommodation for their own occupation, or

(ii) in accordance with a plan for the purchase of shares of the
. co-operative or any of its affiliates to be held by a trustee;
and

(e) to members, or members of members, if the financial assistance is

‘available to all members on similar terms.

" A contract made by a co-operative in contravention of this section, may be

enforced by the co-operative or by a lender for value in good faith without
notice of the contravention.

Enforcement of contract to buy shares

14,

(1)

@
.
115.

(1)

@

A co-operative must fulfil its obligations under-—&'éﬁ"r‘itréct to- bu9 shares of the
co-o_perative provided that will not be in_ breach of the statutes or by laws.

Until the co-operative has fulfilled all its obligations under a contract referred
to in sub-section (1), the other party retains the status of claimant entitled to
be paid as soon as the co-operative is lawfully able to do so or, in a
liquidation, to be ranked subordinate to the rights of creditors and to the rights
of any class of shareholders whose rights were in priority to the rights given

- - to the class of investment shares being purchased, but in priority to the rights
- "of members and other shareholders. P Lw : “

-3 *

Debt obligations issued by a co-operative are not redeemed by reason 6niy
that the indebtedness evidenced by the debt obligation is repaid. - ;

Debt obligations issued by a co-operative and purchased, redeemed or

" otherwise acquired may be cancelled or may secure any obligation of the co-
¢ operative then existing or later incurred. 2k e o PSS

CHAPTER 8

FINANCIAL DISCLOSURE

Annual financial statements before the members

116.

b (.1).

 The directors and the supervisory board, must place before the members at

every annual meeting of members,
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- (@)  comparative financial statements in oonformlty wnth the general
accepted accounting practice or in' form as may be prescribed
relating separately to, .

(h) the period that began on the date the co-operative was
x incorporated and ended not more than six months before the
annual meeting or, if the co-operative has completed a
financial year, the period that began immediately after the
end of the last completed financial year and ended not more

than six months before the annual meeting, and

i) . the immediately preceding financial year;
(b) the report of the auditor and the supemsory board; and

(c) - any further information respectlng the- fmanc:a! position of the co-
operative and the results of its operations required by the statutes,
the by-laws or a unanimous decision. :

(2) ... The Reg:strar may exempt a co-operat:ve from the requirements set out in
! this section. :

Annual ﬁnanciai statements to shareholders and Registrar

(3) Where shareholders have a right to have an annual meetcng the. dii’ecters and
the supervisory board must place the documents described in sub-sectcon (1)
befone the shareholders at every annual meeting of shareholders. &

(';4)"" The co-operattve must furnish the Reglstrar wnth a signed annual financial
.1, statements of the co-operative by the dlrectors of the board and the
: ;.supemsory boerd b .

Exemptlon

1z, ;_.'.The Reglstrar may, on appilcatson ofa co-eperahve accompamed by an explanation
or reasons authorise the co-operative to omit from its financial statements any
prescribed item, and the Registrar may, if the Registrar reasonably believes that
disclosure of any information to be contained in the statements would be detrimental
to the co-operative, permit the omission on any reasonable conditions that lhe
Registrar thlnks ﬁt

Consolidated statements

~+(1) - ‘A co-operative must keep at its registered office a copy. of the financial
: statements of each of its subsidiaries and of each entity the aoeounts of
which are consoladated in its financial swtements

(2) The ﬁnanc:al statements referred to in section 116 have to be on the form of
consolidated financial statements if so required by generally accepted
accounting practices or_if required by_ this Act in its regulations.

Examination

(3) The members and shareholders of a co-operative and their agents,
mandataries and legal representatives may on request examine the
. statements referred fo in sub-section (1) during the usual business hours of

* the co-operative and may take extracts from them freeofcharge Wi
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Barring examination

“@

A co-operative may, not later than fifteen days after a request to examine. '
‘under sub-section (3), apply to a court for an order barring the right of any
person to so examine, and the court may, if it is satisfied that the examination
would be detrimental to the co-operative or a subsidiary, bar the right and
make any further order it thinks fit. g R

Notice -

5)

A co-operative must give the person requesting to examine under sub-section
(3) notice of not later than 15 days. after the request, a notice of an
application under sub-section (4), and the person may appear and be heard
in person or by counsel. ' sf g 8 S

Approval of financial statements

119,

@)

The directors and the supervisory board must approve the financial
statements referred to in section 116 and the approval is evidenced by the
manual signature of one director and two directors of the supervisory board,
or a facsimile of the signatures reproduced on the statements.

~ Condition precedent

A co-operative méy not issue, publish or tircu:;late-'oopies of the financial

statements referred to in section 116 unless they are,

: (a)  approved and signed in accordance with sub-section (1); and

(b) | accompanied by the report o'f” the auditor and directors of the
supervisory board of the co-operative, if any.

Copies to members and shéreholderé the

=
(Ch

A co-operativé'mﬁst send a oopy of the documents referred to in section 116

- ~to . each member and shareholder, except to:a member or shareholder who

has informed the co-operative in writing that they do not want a copy of the
documents, Can o .

@ not less than twenty-one days before each annual meeting of

@)

members; © :

(b) not less than twenty-one days before each annual meeting of
shareholders, if sub-section (2) of section 116, applies; or

(c) not later than a resolution in lieu of an annual meeting is signed
under section 79. o Bl

Despite sub-section (1) the co-operative need not send the documents
referred to in subsection (1) if they were made available for inspection 21
days at the registered office or branches or place of business of the co-

op_eratiVe.
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Copies of financial statements to Registrar

S (1) The co-operative must send the documents referred to in'section 116 to the
; Registtar within twenty one (21) days before the annual meeting of members.
Subsmiiary co-operatwe
(2) A subsidiary co-operative is not required to comply with this section if its
financial statements are consolidated or combined with those of its holding
co-operative entity and the statements of its holding co-operative entity are
sent to the Reglstrar in oompllance with this section. i
Qualiﬂcatkons of audltor
122.

) Subject to sub-section (5), a person is disqualified from being an auditor of a
co-operative, the person is not independent of the co-operative, or any of its
affiliates or of the dlrectors or ofﬁoers of the oo-operatwe or ws affiliates.

Independenoe

- ( ). For the purposes of thls sectson
(a) mdependence is a questlon of fact; and

(b) a person is deemed not to be independent if the person or another
£ RS persoh with whom the person isin busrness

(i) is a director, officer or employee of |he co—operattve or any of
S its affiliates, is in business with the co-operative or any of its
affiliates, or is in business with a director, officer or employee

- of the co-operative or any of its affiliates,

(ii) beneficially owns or controls, directly or indirectly, a material
interest in the securities of the co-operative- or any .of its
affiliates, or

(iii) has been a liquidator or trustee in insolvency of the co-
., operative or any of its affiliates within two years of the
. proposed appomtment of the person as auditor of the co-
P Ea - operative. -
Duty to resign
7+(3) = ‘An auditor who becomes disqualified under this section must, subject to sub-
section (5), resign without delay after becoming aware of the disqualification.

P gs Dtsqualiﬁcauon order

4) Any interested person may apply to a court for an order declaring an auditor
to be disqualified under this section and the office of auditor to be vacant.

- Exemption order

(6)  Anyinterested person may apply to a court for an order exempting an auditor
from disqualification under this section and the court may, if it is satisfied that
an exemption would not unfairly prejudice the members or shareholders,
make an exemption order on any terms that it thinks fit. The order may have
retrospective effect.
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Appointment of auditor

" (1) - Subject to section 62, the members must, by ordinary resolution, at the first
2 - annual meeting of members and at each subsequent annual meeting, appoint
an auditor to hold office until the close of the next annual meeting.

Eligibility

(2) An auditor appointed under sub-section (5) of section 122, is eligible for
appointment under sub-section (1). - P '

incumbent auditor

3) Despite sub-section (1), if an auditor is not appointed at a meeting of
-~ members, the incumbent auditor continues in office until a successor is
appointed. .

Remuneration ,
(4) - The members at members’ meeting must by ordinary resolution of the
" . members give the directors and the supervisory board the power to
remunerate the auditors. : : ' .

Other auditors

124. Where the co-operative is unable to appoint a chartered accountant or firm of auditors

- - “'referred to in this Act, the Registrar may approve the-person nominated by the co-

- operative to audit the books of a co-operative for one financial year end. The fee
payable to the auditor appointed, in-this manner will be approved by the Registrar.

Ceasing to hold office

128, V-~ i : " B :

1) An auditor of a co-operative ceases to hold office when the auditor dies,
resigns or is removed under section 126 or is struck from the roll of auditors
in terms of the laws of the Republic. : ;

7. Effective date of resignation
(2) A resignation of an auditor becomes effective on the date on which a written
© * resignation is sent to the co-operative, or on the date specified in
" the resignation, whichever is later. - 5 H g

Removal of auditor

126. . ' o _
(N The members may by ordinary resolution at a special meeting remove the
auditor from office, unless a court under section 128 appointed the auditor.
Vacancy |
(2) A vacancy created by the removal of an auditor may be filled at the meeting
at which the auditor is removed or, if not so filled, may be filled under sections
127 and 128. S : ,
Filling vacancy
127.

(1) Subject to sub-section (3), the directors must fill a vacancy in the office of
auditor without delay after it occurs.
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Calling meeting

(2) If there is not a quorum of directors, the directors then in office must, not later

i than twenty-one days after a vacancy in the office of auditor occurs, call a

-~ special meeting of members to fill the vacancy and, if they fail to call a

- meeting or if there are no directors, the meeting may be called by any
member.

Members filling vacancy

" (3) " The by-laws of a co-operative may provide that a vacancy in the office of
auditor may only be filled by vote of the members.

Unexpired term

(4). . An audntor appomled to ﬁlI a vacancy holds cfﬁce for the unexpired term of
their predecessor.
Court appointed auditor

128. ' If a co-operative does not have an auditor, the court may, on the appltceticn of a
- member or shareholder, appoint and fix the remuneration of an- audltor who holds
office until an auditor is appointed by the members. ; .

Right to attend meeting

(1) ' "~ The auditor of ‘a co-operative is entitled to receive notice of every meeting of
- the co-operative and, at the expense of the co-operative, to attend and be
heard at the meetings on matters relating to the auditor's duties. . -

Duty to attend and report

4] If a director or member of a co-operative, whether or not the member is

. entitled to vote at the meeting, or a shareholder that is entitled to vote at that
‘meeting of shareholders, gives written notice not less than ten days before a
meeting of the co-operative to the auditor or a former auditor of the co-
operative, the auditor or former auditor must attend the meeting at the *
expense of the co-operative and answer questions relating to. the auditor's
duties

(2) ‘The audltor must report the finding of his audrt to the supemsorv board. If at
the meeting of members, the executive directors and the supervisory board
fail to give the report then the auditor must give his report at the meetlng of
members and file such report with the Registrar. S o

Notice to cc-0perative

(4) A director, member or shareholder that sends a notice referred to in sub-
section (2) must send a copy of the notice to the co-operative at the same
time.

Statement of auditor

(5) An auditor is entitled to submrt to the co-operative a written statement giving
the reasons for the auditor's resignation or the reasons why the auditor
opposes a proposed action or resolution set out in any of paragraphs. (a) to-
(c), in any of the following situations:

(a) the auditor resigns;
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Examination

130.

(b) the auditor receives a notice or otherwise learns of a meeting of members
... _called for the purpose of removing the auditor from office; and-

(e) | ~ the auditor receives a 'n'otice or otherwise learns of a meeting of directors or

..~ members at which another person is to be appointed to fill the office of
auditor, whether because of the resignation or removal of the incumbent
auditor or because the term of office of the incumbent auditor has expired or
is about to expire. ; ' — v

Other statements

6)  In the case of a proposed replacement of an auditor, whether through
removal or at the end of the auditor's term, the following rules apply with
-respect to other statements: : _ :

. (a) the co-opérative must make a statement on the reasons for the
proposed replacement; and _ o

(b) the proposed replacement auditor may make a statement in which he
or she comments on the reasons referred to in paragraph (a).

Circulating statement e

(7) ..T_hé bo-operative must send a copy of the statements 'li'eferr_ed to in sub-
sections (5) and (6) without delay to every person who is entitied to receive
‘notice of a meeting referred to sub-section (1)-and to the Registrar.

Replacing auditor

(8) No person may accept appointment or consent to be appointed as auditor of
' a co-operative if the person is replacing an auditor who has resigned or been
‘removed or whose term of office has expired or is about to expire until the
person has requested and received from that auditor a written statement of
. the circumstances and the reasons why, in that auditor's opinion, the auditor

. is to be replaced. : :

Exc_eption.

9) Despite sub-section (8), a person otherwise qualified may accept
appointment or consent to be appointed as auditor of a co-operative if, no
later than fifteen days after making the request referred to in that sub-section,
the person does not receive a reply. - .

Effect of non@mpliance

(10)  Unless sub-section (9) applies, an appointment as auditor of a co-operative of
- aperson who has not complied with sub-sec_tion (8) is null or void.

(1) An auditor of a co-operative must make any examination that is in the

' auditor's opinion necessary to enable the auditor to report in the manner that
may be prescribed on the financial statements required by this Act, to be
placed before the members or shareholders, except any financial statements
or parts of statements that relate fo the period referred to in sub-paragraph
(a)(1) of section 116.
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- (2) An auditor. must not audit the financials of the co-operative only but, must
also audit the procedures followed by management in decision making, the
capacity of the workforce of the co-operative, membership of the co-

- operative, and any other matter that may have an impact on the success of or
. financial viability of the co-operative, mcludlng other audits which may be
provided for in the by-laws or unammous decision of the co-operatwe

Rehance on other audltor

(3) Despite section 129 an -auditor of a co-operative may reasonably rely on the
report of an auditor of an entity the accounts of which, are mcluded in whole
©oorin part |n the: ﬁnanmal statements of the co-operatuve :

Apphcation

(4) - Sub-section (3) applies whether or not the ﬁnanbial statements of the co-
operative reported on by the auditor are in consolidated form. :

Right to information -

131.
(1) On the demand of an auditor of a co-operative; the present or former
directors, officers, employees or agents or mandataries and supervisory
"board of the co-operative must provide any information and explanations, and
- access to any documents of the co-operative or any of its subsidiaries that
are, in the opinion of the auditor, necessary to enable the auditor to make the
examination and report.

| Other informatlon

(2) -'On the demand of the audutor of a co-operatwe the direcﬁors must obtain

- - from the present or former directors, officers, employees and agents or

mandataries of the co-operative the information and explanations that the

- present or former directors, officers, employees and agents or mandataries

are reasonably able to provide and that are, in the auditor's opinion,
necessary to enable the auditor to make the examination and report.

No civil |Iablllty

(3) A person’ who in good faith makes an oral or wrltten commumcatlon under
sub-section (1) or (2) is not liable in any cuvil action arismg from having made
the commumcatlon

Audit committee

(1) - Subject to sub-section (2), a co-operative referred to in chapter 18 must have
an audit committee composed of not fewer than three directors. :

Exemptlon

(2) The Registrar may, on apphcahon of a co-operative, authorise the co-

" operative to dispense with an audit committee and the Registrar may, if
satisfied that the members and shareholders will not be prejudiced, permit the
co-operative fo dispense with an audit commsttee on any reasonable
conditions that the Reglstrar thinks fit. g

£
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Duty of committee

(3) An audit committee must review the financial statements of the co-operative
: before they are approved under section 134. :

:Audito:r*s atteﬁdance

(4) ¢ . The auditor of a co-operative is entitled to receive notice of every meeting of
- & . the audit committee and, at the expense of the co-operative, to attend and be
heard at the meeting. If requested to do so by a member of the audit
committee, the auditor must attend every meeting of the committee held

- during the auditor's term of office. :

Calling meeting

(5) The auditor of a co-operative or a member of the audit committee may call a
meeting of the committee. :

Notice of error - -

133.
. (1 Adirector or officer of a co-operative must, without delay, notify the auditor
~ . and the audit committee, if any, of any error or misstatement of which the
director or officer becomes aware in a financial statement that the auditor or a

former auditor has reported on.

Errors in financial statements

2) if the auditor or former auditor of a co-operative is notified or becomes aware
of an error or misstatement in a financial statement on which the auditor or
former auditor has reported, and if in their opinion the error or misstatement is
material, the auditor or former auditor must inform each director accordingly.

Duty of directors

(3)  When under sub-section (2) the auditor or former auditor informs the directors
" of an error or misstatement in a financial statement, the directors and the
supervisory board must - o :

(@)  prepare and issue revised financial statements; or

~(b) otherwise inform the members and shareholders and, if the co-
: operative is one that is required to comply with section 117, inform
the Registrar of the error or misstatement in the same manner as it

informs the members. "

Qualified pﬁvilege

134.  Any oral or written statement or report made under this Act by the auditor or former
auditor of a co-operative has qualified privilege. '

Audit requested by the Advisory Board

135. ;
(1) The advisory board must once every two years or any time it deems
necessary direct that an audit be done on any co-operative, by an auditor

other than an auditor appo_inted by the op-operative.
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Amalgamatlon
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The audit referred toin sub—sectron (1) may be done even after its appointed
auditor did an audit of the co-operahve

The advisory board may dec:de that the oo'-operatwe.' pays the- audlt.fees for
an audit requested by the Advisory Board or it may pay these fees if tha co-
operative does not have sufficient funds to doso. .

The auditor must advise the auditors of the co-operative and the co-

 operative, represented by its directors and the superwsory board of his
* findings and discuss them with them.

After the discussions referred to in subasectiah (4), .and the necessary
changes have been effected the auditor appointed according to sub-section
(1) must submit his/her report to the advisory board.

The advisory board may if necessary, take steps which -

(a) result in the removal of auditor of the co-operative;

(b) obliges the co-operative to be audited by the auditor appointed
according to sub-section (1) for a peried of two years;

(c) ~ oblige the members to ratify this appointment in its next annual
- general meeting. Any payment due to this auditor must be made by
the co-operative.
CHAPTER ©

AMALGAMATION, CONVERSION AND TRANSFER

136. Two or more co-operatives, includmg holding and subsrdtary co-operatives, may

amalgamate and continue as one co-operative, provided that the amaigamation

- _agreement sets out a capital and corporate structure for the amalgamated co-

" operative that is one that would meet the reqwrements for a co-operatlve to be
‘incorporated under this Act. .

Amalgamation agreement

137.

A

' EEach co-operative proposing to an'ralga'mata must enter into an agreement
setting out the terms and means of effacﬂng the amalgamation and, in

particular, setting out,

(a) the provisions that are required to be included in statutes of _

incorporation under this Act;

(b) the name and address of each proposed director of the amalgamated
co-operative;

(c) the manner in which the shares of each amalgamating co-operative

are to be converted into membership shares of the amalgamated co-
operative and, if applicable, investment shares or other securities of
the amalgamated co-operative;

{d) if any share of an amalgamaiting :ca-éberative' is not to be converted

into shares of the amalgamated co-operative, the amount of money
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of a co-operative that the holders of those shares are to receive in
addition to or instead of shares of the amalgamated co-operative;

(e) the manner of payment of money instead of the issue of fractional
shares of the amalgamated co-operative or of any other body
corporate the shares of which are to be received in the
amalgamation,;

) whether the by-laws of the amalgamated co-operative are to be those
: - of one of the amalgamating co-operatives, and if not, a copy of the
proposed by-laws; and -

(g)  details of any arrangements necessary to perfect the amaigamation
and to provide for the subsequent management and operation of the
amalgamated co-operative. = -

Cancellation

(2) ©  If shares of one of the amalgamating co-operatives are held by or on behaif
of another of the amalgamating co-operatives, the amalgamation agreement
must provide for the cancellation of the shares when the amalgamation
becomes effective without any repayment of capital in respect of them, and
no provision may be made in the agreement for the conversion of those
shares into shares of the amalgamated co-operative.

Approval

138.

(1) The directors of each amalgamating co-operative must submit the
amalgamation agreement for approval to a meeting of the members of each

amalgamating co-operative and to a meeting of the shareholders of each
amalgamating co-operative. s @ w

Notice of meeting

(2) A notice of a meeting of members or shareholders complying with sub-
. section (2) of section 63 must be sent in accordance with that section to each
‘member and shareholder of each amalgamating co-operative and must,

‘(@) ' include or be accompanied by a copy or . summary of the
' amalgamation agreement; and :

(b) state that a dissenting member or shareholder is entitied to the
" Dbenefit of section 160. 8

Failure to make statement

(3) Failure to make the statement referred to in paragraph (2)'(b) does not
invalidate an amalgamation.

Right to vote

(4) Each investment share carries the right to vote with respect to an
amalgamation agreement, whether or not it otherwise carries the right to vote.

~ Approval
() An amalgamation agreement is adopted when the members of each

- amalgamating co-operative and, if any of the amalgamating co-operatives
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has issued investment shares, their shareholders, have approved the

: o amalg_amati_on agreement by separate special resolutions.

Vertical short-form amalgamation

139.
sl

Unless the by-laws of the amalgamating co-operative provides differently, a
tive that is a holding co-operative may amalgamate with one or more

of its wholly owned subsidiary co-operatives. The co-operative and

subsndlanes oontmue as one oo-operatlve without compiymg with sections

' (a) the amalgamatlon is approved by a resolution of the directors and

supervisory board of each amalgamating co-operative; and

(b) the resolutions provide that

(i) ~ the shares of each subsidiary be: cancelled without any
- repayment of capital in respect of them,
- (ii) eﬁceept as may be' prescnbedr the statdtes.ef. amalgamation
. be the same as the statutes of mcorporetlon of the holding
- co-operative, and ;

(iii) no shares may be issued by the amalgamated co-operative :
in connection with the amalgamation. '

The amaigamation will not be allowed if -

: "-'(e) 'the creditors of the co- operatwe Wlll be negatlvely affected by the

said amalgamation.

(b) the co-operative will not contsnue to operate its business on co-
operahve basis, !

Honzontal short form amalgamatlon

_(é)' .'

Unless the by-[aws of the amalgamatmg co- operahves prowdes differently
two or more wholly owned subsidiary co-operatives of a holding entity may
amalgamate and continue as one co-operative without complying with
sections 136 to 138 |f

.“(a) ' the amalgamatlon is approved by a resolution of the directors and

supervisory board of each amalgamating co-operative; and

- (b) the resolutions provlde that

-(i) the shares of all but one of the amalgamatlng subsidiaries be
cancelled without any repayment of capital in respect of
them, .

(i) -~ except as may be prescribed, the statutes of amalgamation
be the same as the statutes of incorporation of the
- amalgamating subsndlary whose shares are not cancelled,
" - and
(iii) the share capitals of the amalgamating subsidiaries whose
Wd - shares are cancelled are added to the share capital of the
. amalgamating subsidiary whose shares are not cancelied.
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Change of name

(4) . Despite sub-paragraph (3)(b)(ii) and section 37, the directors and the
‘supervisory board of the holding entity of the subsidiaries referred to in sub-
section (2) may, register the name of the amalgamated co-operative with the
Registrar, if the name was approved by members.

Sending of statutes

140.

(1) After an amalgamatioh has been approved under section 138 or 139, statutes

of amalgamation in the form that the Registrar fixes must be sent to the
Registrar, together with a notice of registered office and a notice of the
directors of the amalgamated co-operative. w1 i

Attached declarations

(2) A declaration of the directors (with the approval of the supe'rvis'dry;lbbard) of
each amalgamating co-operative must be attached to the statutes of
amalgamation and must establish, o

(a) that the amalgamated co-operative will be organised and operated
and will carry on business on a co-operative basis; ;
(b)  if the co-operative is one to which chapter 17 or 18 or 19 or 20 or 21
. or 22 applies, that the amalgamated co-operative will comply with the
chapter17 or 18 or 19 or 20 or 21 or 22;
(e) that there are reasonable grounds to believe that
(i) each amalgamating cb-operative is, and the amalgamated
co-operative will be, able to pay its liabilities as they become
due, and. _ _.

- (i) the realisable value of the amaigamated co-operative's
assets will not be less than the total of its liabilities and share
capital of all classes; and :

' (f) that there are reasonable grounds to believe that |
@)  nocreditor will be prejudiced by the amalgamation, or
(i)  adequate notice has been given to all known creditors of the
amalgamating co-operatives and no creditor objects to the
amalgamation otherwise than on grounds that are frivolous
or vexatious.
| Adequate notice to creditors

(3)  Forthe purpose of sub-paragraph (2)(e)(i), adequate notice is given i

(@)

(b)

a notice in writing is sent to each known creditor who has a claim
against any of the amalgamating co-operatives that exceeds one
thousand rand; and

a notice in writing is published once in a newspaper published or
distributed in the place where each amalgamating co-operative has
its registered office and reasonable notice is given in each province
where the co-operative carries on business. '
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Certificate of amalgamation

4) On receipt of statutes of amalgamation and the deciarations required by sub-
. section (2), the Registrar must issue a certéﬂcate of amalgamatlon if he/she is
- satisfied that -
(a) the statutes is in acoomiance with this Act;

(b) the co-operative will be organised and operated and will carry on
- business on a co-operative basis;

(c) the things described in paragraphs (2)(d) and (e) are true; and

(d) if applmble. Chapters 17, 18, 19, 20, 21 and 22 have been complied

Rellance on certrﬁcate

' '-(5)- < For the purposes of paragraph (4)(b) to (d) the Registrar may rely on the
statutes and the declarations required by sub-section (2). -

Effect of certificate = _
141.  On the date shownina cartlficate of amalgamation, |

(a) the amalgamation of the amalgamating co-operatives and their
continuance as one co-operative becomes effective;

(b) the property of the amalgamating co-operatives becomes property of
the ama!gamated oo-operatwe

(c)  the amalgamated co-operative continues to be liable for the
; obligations of each amalgamating co-operative;

(d) an exlstmg cause of action, clalrn or liability to prosecute is
-+ unaffected; :

(e) a civil, criminal, administrative, investigative or other action or
proceeding pending by or against an amalgamating co-operative may
be oontmued to be prosecuted by or against the amalgamated co-
operatwe

s ) e g conviction against, or ruling, order or judgment in favour of or
o against, an amalgamating co-operative may be enforced by or
against the amalgamated co-operative; and

(9) the statutes of amalgamation are deemed to be the statutes of
incorporation of the amalgamated co-operative and the certificate of
amalgamation is deemed to be the certificate of mcorporatlon of the

' arnalgamated co-operative.

Conversion of co-operatlve to any other kind or form of juristic person or to unincorporated
association of person

142,
M7l e P

(a) Subject to paragraph (b), any co-operative that has passed as

. special resolution authorising the conversion of the co-operative into
any other kind or form of corporate body or, in the case of a
provisionally registered co-operative, into an unincorporated
association of person may apply to the Registrar, in such form as
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@

@)

(4) .

(%)

may be det_er‘mihed by the Registrar, to cancel its registration asa
co-operative. : : -

(b) An application for the cancellation of the registration as a co-
operative referred to in paragraph (a) shall not be made -
(i) except with the consent in writing of at least three-fourths of
; all members and or shareholders present or represented by
proxy at the meeting provided; that these members and or
shareholders constitute fifty plus one of the voting rights of all
members of the co-operative with the right to vote; ;

(i)  unless at least three month’s notice of the intended

" conversion has been given to the creditors of the co-
operative concerned, who shall, on demand, be entitled to
‘payment of any amounts owing to any of them on the date
immediately before the registration of the co-operative is
. cancelled. o : i,

" An application referred to in sub-section (1) (2) must be accompanied by -

(@)  a declaration by the chairperson of the board of the co-operative
" concemed- T
()  that the consent in writing of the 're_'quisite number of the
: members of the co-operative have been obtained for the

' proposed conversion; " e :

(ii) that proper notice has been given to the creditors of that co-

_ operative and that any such creditors who demanded
payment of any amounts owing to them -have been paid or
will be paid before the registration of the co-operative is
cancelled; o B ey @

(b) fees in the value of an amount determined in terms of the regulations
under this Act. ' : -

The Regisﬁér- may require .a_co-_operati\re" referred to in sub-paragraph (1)(a)

to submit to him or her such proof as may be determined by him or her in

respect of any matter contained in a declaration referred to in paragraph (a)
of sub-section (2). ' s s oL g

If the Registrar is satisfied that the provisions of this Act have been complied

~ with in respect of an application referred to in sub-section (2), he or she will

cancel the registration of the co-operative referred to in ‘sub-section (1) (a)
and strike the name and other particulars of that co-operative off the register
of co-operatives. e By :

As from the date on which the registration of co-operative has been cancelled
under sub-section (4) - ¢ B o

(@)  such co-operative ceases to exist;

(b) all assets, rights, liabilities and obligations of such co-operative shall,
_ subject to the provisions (6), vest in the corporate body into which the

" co-operative is converted, or , if it is by virtue of its constitution
capable of owning property separate form its - members, the
unincorporated association of persons into which the co-operative is
converted. - ' _ ; :
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«(Q) - all members and” share’holders'_ of the co-operative: becomes
shareholders of the company. e '

8 - ; - \ : g i E _ -

(@)  Any property which vests, by virtue of the provisions of paragraph (b)
of sub-section (5), in the corporate body or unincorporated
association of persons concerned must be transferred, without
payment of transfer duty, stamp duty or any other fee or charge, to
that corporate body or unincorporated association of persons, as the

~case may be. ' i _ B,k -

- (b) The Registrar of deeds must upon production to him or her of the title
- deed of immovable property which is as provided in paragraph (a)
transferred to the corporate body or unincorporated association of
persons concerned, endorse the title deed to the effect that the
immovable property described therein vests in that corporate body or
unincorporated association of persons and shall make the necessary
“entries in his or her registers, and thereupon that title deed shall
serve and avail for all purposes as proof of the title of that corporate

body or unincorporated association of persons to the property in
question. | . T _ o

(©) each notice states that the co-operative intends to amalgamate with
- . one or more specified co-operatives in accordance with this Act and
that a creditor of the co-operative may object to the amalgamation:

not later than thirty days after the date of the notice. . '

Registration of property

148. . : .. . - A A '
¢+ (1) .. The Registrar of Deeds upon submission to him or her of a certificate of
amalgamation or conversion or order of court or its certified copy, endorse in
and make entries in or any relevant register, title deed or other document in
- his or her office or laid before him or her to register the property in the name

of the amalgamated or converted co-operative. o '

(2) - No. transfer duty, stamp duty or other fees is. payable in II'ESPOC_i of the
. .~ registration contemplated in sub-section (1). - = . J ' :
Ex'traordirla.n?F disposifibn Ty |
. N 1

.. (1) - A sale, lease or exchange of all or substantially all of the property of a co-

" . operative, other than in the ordinary course of business, requires the approval

- of the members and shareholders in a’t_:porda'nce with sub -sections (2) to (7).

Notice _ | _ _
@)  Anotice of meeting complying with stib-section (1) of section 65 must be sent
to all members and shareholders and must, B :

(@ include a copy br summary of the proposed agreement of sale, lease
- or exchange; and ; o

(b) state that a dissenting member or shareholder is ehtit!ed_to bring
; section 143 into effect. 5 :
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Failure to make statement

(3) Failure to make the statement referred to in paragraph (2)(b) does not
invalidate the disposition.

_ Right to vote

(4)  Each investment share carries the right to vote with | respect to an
extraordinary disposition, whether or not it otherwise carries the nght to vote.
{5) Shareholders of investment shares are also entitled to vote.

Approval

(6) Subject to sub-section (5), a disposition is authorised when approved by
special resolution of members and, if the co-operative has issued investment
shares, by a separate special resolution of the shareholders of each class.
The special resolution may authorise the directors and supervisory board to
fix any terms and conditions of a sale, lease or exchange .

Termination .
(7) The directors, if authorised by the members and shareholders approving a

proposed disposition, and subject to the rights of third parties, may abandon
the disposition without further approval.

Right to dissent

145.

/

(1) A member or shareholder may dissent if a co-operative resolves to -

(a) amend its statutes in a manner that adversely affects a member's
: membership rights or that affects the nghts of a shareholder in
respect of an investment share;-

(b) ~ amend its statutes to add, change or remove a restriction on the
business the co-operative may carry on;

(c) = amalgamate other thén under sectioﬁ 137;
(d)  apply for donveréion under section 143; and

(e) sell, lease or exchange all or substantially all of its pnoperty under
‘ section 144. : ;

Further right

(2) A holder of investment shares of any class of shares entitled to vote under
sub-section (4) of section 74 may dissent if the co-operative resolves to
amend its statutes in a manner described in that section.

Dissent

(3) A dissenting member or shareholder must send to the co-operative, at or
before any meeting of members or meeting of shareholders at which a
resolution referred to in sub-section (1) or (2) is to be voted on, a written
objection to the resolution, unless the co-operative did not give notice to the
member or shareholder of the purpose of the meeting and.of the right to
dissent.
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Effect of dissent

(4) A dissenting member is deemed to. have given notice of intent to withdraw
from the co-operative under this section if the resolution is passed. A
dissenting shareholder is deemed to have claimed under this section on
behalf of all investment shares in a class held by the shareholder if the
resolution is passed.

~ Notice of resolution

(5) The co-opérative ‘must, not later than ten' days after the members and
\ shareholders have adopted the resolution, send to each dissenting member
and shareholder notice that the resolution has been adopted.

-~Notice .

(8) A dissenting member or shareholder may, no later than twenty-one days after
receiving the notice under sub-section (5), or if no notice is received, no later
than twenty-one days after learning that the resolution was adopted, send to
the co-operative a written notice that contains, '

Hy '(a)' the person's name and address;
(b) if the person is a shareholder, the number of investment shares an
the class or classes of the shares held; and oo i o]

(¢) a demand;_ :

(i) in the case of a dissenting member, for withdrawal from the

. co-operative, for payment of all membership shares at their
fair value and for repayment of any other interest held by the
member in the co-operative, fair value being determined on
the day before the resolution was adopted, and

(i) in the case of a dissenting shareholder, for payment of the
fair market value of all investment shares of each class held
by the shareholder, fair market value being determined on
the day before the resolution was adopted.

~ Rights of rnemﬂbers

¥ Despite the statutes, the by-laws or this section, :a dissenting member who
has sent a demand under sub-section (6) does not have the right to vote at a
meeting of the co-operative after having sent the notice. Despite the statutes,
the by-laws or sub-section (7) of section 53, the member is entitied to be paid
the value of their membership shares in the co-operative in accordance with

" this section or a court order under sub-section 20. ;

Share certificates
- (8) A dissenting shareholder must, not later than thirty days after sending the
 notice under sub-section (7), send the certificates representing the

investment shares held in the co-operative to the co-operative or to its
transfer agent. ¢ s 4 : ;

- Forfeiture

@)  Adissenting shareholder that fails to comply with sub-section (8), has no right
to claim under this section unless, the court decide differently.
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Endoreing certificate

(10)  The co-operative or its transfer agent with a notice that the holder is a
dissenting shareholder and must be returned to the shareholder must
endorse each certificate sent under sub-section (8). :

Suspension of rights

(11)  On sending a notice under sub-section (6), a member’s rights as a member,
and a shareholder’s rights as a shareholder, other than the nght to be paid in
accordance with subsection (6), are suspended

Reiristatement

(12)  The rights of the member or shareholder are reinstated as of the date of the
~ - notice referred to in sub-section (6) if, :

(a) the drssenhng member or shareholder withdraws the demand made
under- sub- section (6)(c) before the co-operative makes an offer
under sub-section (13);

(b) the co-operative fails to make an offer in accordance with. euc-séchon
(13) and the dlssenting member or sharehc!der withdraws their
notice; or :

it () the directors revoke a resolution to amend-the statutes under sub-
section (3) of section 38, terminate an amalgamation agreement
under section 137 or an application for conversion under section
142(2) or abandon a sale, lease or exchange under sub-section ( 1) of
section 141. : 5

Offer to pay

(13) A co-operative must, not later than seven days after the later of the day on
which the resolution under sub-section (1) or (2) is effective or the day the co-
operative receives the notice under sub-section (6), send to each dissenting
member or shareholder
(a) a written offer to pay the amount determined in accordance with sub-

section (6) and a statement showing how the amount was calculated;
: or
(b)  astatement that sub-section (23) or (24) applles.._

Same terms

(14) 'Every offer for membership shares must be on the same terms and every
offer for the same class or series of investment shares must be on the same

terms.

Payment

(15)  Subject to sub-section (23) or (24), a co-operative must pay to the dissenting
member or shareholder the amount offered under sub-section (13) no later
than ten days after acceptance, but the offer lapses if it is not accepted within
thirty days after being made.
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Application to Court

(16) ' If the dissenting member or shareholder fails to accept the offer, the co-
5 - operative may, not later than fifty days after the resolution is approved or any
later time that the court may allow, apply to the court to fix the amount to be
paid under sub-section (6).

if no application

~ (17) I the co-operative fails to make an application under sub-section (16), - or
. . fails to make an offer under sub-section (13), within the time set out in sub-

section (16), - a dissenting member or shareholder may, no later than twenty

days after the end of that period, make an application for the same purpose.

Venue

(18)  An application under sub-section (16) or (17) may be made to the court
: having jurisdiction where the registered office of the co-operative is located or
' to a court having jurisdiction where the dissenting member .or shareholder

- resides if the co-operative carries on business in that jurisdiction.

I'_-_’a_rties

' (19)  Onan épplication under sub-section (16) or (17)',. all dissenting members and
sharehoiders whose shares or other interests have not been purchased are
joined as parties and the co-operative must notify them, advising each of

“them of the'fight to participate in, and the :consequences of, the application.
" 'No dissenting member or shareholder is required to give security for costs in
the application. - " , -
Powers of Court |
(20) Onan applicétion under sub-section (16) or (17), the Court must determine
who is a dissenting member or shareholder and fix the amount to be paid
“under sub-section(6) and may make any further order that the Court thinks
Notice if sub-secﬁon (23) or _(24) app_lies _
(21)  If sub-section (23) or (24) applies, the co-o;ﬁeréﬁve must, no later than ten
days after the determination under sub-section (20), advise each dissenting
member and shareholder that sub-section (23) or (24) applies. '

Effect if sub-section :(23) appliés

" (22) * Ifsub-section (23) applies,

(a) a dissenting member or shareholder, not later than thirty days after
the notice under sub-section (21), may by notice to the co-operative
withdraw the notice of demand, in which case the member is
reinstated as a member or the shareholder is reinstated as a
shareholder; or

(b) if no notice is given to the co-operative under paragraph (a), the

~ dissenting member or shareholder retains the status of a claimant to

be paid as soon as the co-operative may lawfully do so or, in

liquidation, to be paid in priority to the remaining members and
shareholders.
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. lnSt_a_lmcnts )

(23)  If the directors determine that the payment to a dissenting member as
" member would adversely affect the financial well-being of the co-operative,
payment may be made at the times that the directors determine, over a
.. period that begins on the day on whlch the resolution was adopted and ends

- not later than = . yoin

R (a) ' _two years and S|x mcnths after that day; or

-(b) " any other day that is not more than five years after the day on which
e “the resolution was adopted and that is specrﬁed in the articles of the
.cc~operative _

Interest

(24) Payments under sub-section (23) shall bear interest at the rates prescnbed
by or calculated in accordance with the regulateons

CHAPTER 10
RE-ORGANISATEON AND ARRANGEMENT
Rcorgamsatlcn _' N
146.

(1)  This section applies to a reorganisation made pursuant to a court order under -
: sub-sections (3) and (4), a court order approving a proposal under the
- Insolvency Act or a court order that affects the rights among the co-operative,
~ its ‘members, shareholders and creditors made under any other Act of
Parliament

Limitation
(2) No court order for reorgamsatron may result in a co-operative

. (aﬂ) no Ionger being orgamsed or operatmg or carrylng on busmess on a co-
operatwe basis; ; _

\ (b) o if the co~operahve is one to which chapters 17 or 18 or 19 or 20 or 21 or 22
applies, not complying with the said chapters 17 or 18 or 19 or 20 or 21 or

Powers of court

@3 Ka co-operative is subject to an order referred o in sub-section (1), its
e statutes may be amended by the order to effect any changes that might
lawfully be made by an amendment under this Act.

Fuﬂher powers

4y If a court makes an order'referred to in sub-section (1), the court may also

(a) ~ authorise the issue of debt obhgauons that if held by members may
s be converted to membership shares or investment shares and
otherwise may be converted to investment shares and fix the terms

. ofthem; and
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(b) appoint directors in place of or in addition to all or any of the directors
then in offi ice. _

Statutes of reo:*gamsatuon

By After ah order referred fo in sub-section (1) has been made statutes of

reorganisation in the form that the Registrar fixes, together with, if applicable,
notice of registered office and notice of change of directors and the
supervisory board, must be sent to the Registrar.

o 'Certiﬁcate of amendment

(7) On receipt of statutes of reorganlsatron the Regrstrar must issue a certificate
of amendment.

s Effect of certlficate

(7) A reorganisation becomes effective on the date shown on the certificate of
amendment and the statutes of incorporation are amended accordingly.

No dissent

(8) No member or shareholder is entitled to dissent under section 160 if an’ -
amendment to the statutes of re-organisation is effected under this section.

Definition of "arrangement”

147 - vaitih : ; :
= {1 .In this sectlon “arrangement" includes

LA ('a) = contmuance for the purpose of amalgamation
(b) an amendment to the statues ofa co-operative,
(c) an amalgamatlon of two or more co-operatwes

(d) - 'an amalgamation of a body oorporate vnth a oo-operatwe that results {
s renioow tin an-amalgamated co-operative; _

. (&) an amalgamauon of two bOdleS corporate to becorne a co-operahve,
= (f) P a owlsmn of the busmees carned on by a co-operatlve. i
(9) a transfer of all or substantially all of the property of a oo-operative to
another body corporate in exchange for property, money or securities
o _of the body corporate
th)y  an exchange of securities of a co-operatwe for propefty money or
other securities of the co-operative or property, money or securities
of another body corporate, subject to the issue or transfer of
membership shares to members; ;
(i)~ aliquidation and dissolution of a co-operative; and
- (j) . __: any cornbmation of the events set out in paragraph (a) to (i).
When co-operatwe msolvent

(2) For the purposes of this section, a co-operative is insolvent
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(a) when it is unable to pay its liabilities as they become due and it has -
' no prospect to pay these in the near future; or

“(b) if the realisable value of its éssets is less than the total of its liabilities
and the capital of all membership shares and investment shares.

3) If the co-operative is insolvent the laws applicable to msolvency in the
Republlc will apply.

Application to court for approval of arrangement

(4)  If it is not feasible for a co—operatwe that is not insolvent to effect a
fundamental change in the nature of an arrangement under any other
provision of this Act, the co-operative may apply to a court for an order
approving an arrangement proposed by the co-operative. :

Powers of court

" (5) " In connection with an application under this section, the court may make any
order it thinks fit, including an order , _ o

(a) respecting the giving of notice of the appilcatnon subject to sub-
' section (6);

(b) respecting the representation of the interests of members or
~+ shareholders; B _ -

(c) requiring meetings of the co—operative to be held

(d) - perrmttmg a member or shareholder to d:ssent under section 160;
. and . Gel w  mems

(e) ' approviﬁg an éﬁangemenf in én’y manner the court may direct.
Limitation o -
S () . The.pcourt may not make an order that would result in the co-operative,

| (a) no longer bemg orgamsed or operating or carr)fmg on business on a
co-operative basis; _

g ._‘(bﬁ). _ i the co-operatwe is one to which chapters 17 or 18 or 19 or 20 or 21
- . or 22 applies, not. complymg with the said chapters 17 or18or 19 or
- 20 or21 or2z2. . . S

Notsoe to Reg;strar

(7) Notoce of an appl:catwon under sub-section (4) must be given to the Reg:strar
and the Registrar is entitled to appear and be heard in person or by counsel.

Statutes of arrangement

(8) If an order is made under paragraph (4)(e), statutes of arrangement in the
-~ form that the Registrar fixes, together with, if applicable, notice of registered
office and notice of change of directors and supervisory board must be sent

to the Reglstrar
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Certificate of an'angement

148, ' _ :

(1) - On receipt of statutes of arrangement, the Registrar must issue a certificate

.+ of arrangement.
Effect of certificate
- (2 An arrangement becomes effective on the dabe shown in the oerhﬁcate of
arrangement
CHAPTER 11

et o _SUPERVISORY BOARD

Supervisory board

149, Members of the co-operative must elect directors of the supewi_sory board of the co-
operative to supervise the executive management. ~The supervisory board must
constitute in the minimum five directors, one of whom will be appomted in terms of
sub-section (3) of section 151. '

Duties and powers of the supervisory board
150. '

(1) The supervisory board is in a position of trust and therefore, it has a fiduciary
duty towards a co-operative.

@) At aII material hmes the supervisory board must act wrth care, dllrgence and
7 skills in the interest of the co-operative and its members . :
(3) The supervisory board has the powers to supervise the executive
s management of the oo-operative in the manag'ement Of the co-operative.

(4) The supervisory board may have additional powers that may be set out in the
by-laws of the co-operative.

(5) “The supervisory ‘board approves the increase of the saiary of the executive
~management of the co-operative and must seek ratification of its decision
- from the members, within two months from date of approval

()] __.Fallure to receive ratification of the increase of the salary of the executive
' management, after it was sought from the members, will not nullify not
invalidate the salary increase of the directors of the co-operative, if the failure
to is due to the members by not attending a meeting where the ratification

was to be sought and notice of such meeting clearly stated the purpose.

8). The supervisory board may recommend and or propose the termination of the
: employment of the executive management of the co-operatlve for good cause
‘or reason.

(8) Ensure that the provisions of this Act, the statutes by-laws and unanimous
~ decisions are complied with.

(9)  The duties and powers referred in this section, must be exercised by the non-
executive directors as supervisory board and not as mdivlduals

(10)  Where a member of the supennsory board is of the view that he or she is
outnumbered by the votes cast, when decisions are being taken by the
supervisory board, and he or she is of the bona fide view that the said
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. decisions. are not in the interest of the. oo-operatwe and the members he or
she may request that his or her dissent be noted.:

Election of eirectois of the super'\lrisoryr board

151.

o (1) - Unless the by-laws provides differéhtly, | members of ‘a co-operative at a
members’ meeting must elect amongst themselves persons who will be
collectively referred to as the supervisory board and individually directors.

(2) Despite sub-section (1), the members may appoint one or more befsons with

“. .- expertise to serve as a director of the supervisory board. Such number of
- directors appointed outside the membership of the co-operative they must not
in number exceed the number of directors elected by members.

(3) Unless the by-laws provides differently, the investment shareholders ‘may.
nominate not more than twenty percent of the directors of the supervisory
board, who need not be elected in terms of sub-section (1), but, will be
appomted |

2 (4) | The by»laws of the co-operatfve may allow an mterested person to appoint
not more than two directors of the supervisory board. :
Rules for eiection of dlrectors ge g

L 2L o < e

(1) Unless the statutes, the by-laws or a unanimous decision provides otherwise,

= the e{ection of the dlrectors must be in acoordance w:th thls section.

' Terrn of ofﬁoe "

(2) Directors hold office for a penod of not Iess than four years unless the
statutes or by-laws provide differently. :

(3) Directors will hold office untii the close of the meeting at which their .

_ ~ successors are electecl

| "---Re-elecuon =
s (4 ) Dlrecters of the beard may be re-elected
-' t5) i No election or appomlment of an indlwdual asa director is valld unless
(a) the individual consents in writing before the end of the meeting.
(b)  inthe case of a director who is elected or appointed at a meeting, the
/ lndiviclual did not nefuse at the meeting to actas a darector

(6) A consent in writing referred to in paragraph (5)(a) of this sectlon is effective
during the individual's term of office unless the consent states that it is valid
until the date stated in the consent or until she or he revokes the consent.

Secret bellot

o

Dlrectors of the board of directors are to be elected by secret ballot if the

~‘number of nominees exceeds the number of directors-to:be elected.
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(8 A ballot that is cast for the electlon of more than the number of directors to be

'elected is null or void.

9) The individual who recolves the greatest number of votes at an election of
- directors is elected a director and the other individuals who receive, in -
descending order, the next greatest numbers of votes are also elected
directors, until the number of directors to be elected is fulfiled. If two
individuals receive an equal number of votes for the last vacancy on the
" board, the directors already elected to the board must deten'mne whtch of the
b two individuals are to bealected : _

Separate eiectuon |

_. (10) If investment shareholders have a right fo norn:nate one or. more dsrectou to o

~ be appointed onto the supervisory board, they vote separateiy from the P
members, in a meeting of shareholders for that person. (s) _ =

Term of office of the supemsory bqa_rd '

183.

(1) Unléss the by-laws provides dn‘ferentiy, directors of the supemsory board will
- hold office for a period of not more than four years, but may be re-elected for
a further three consecutwe panod of four years.

(2) Unless the by-!aws provides dnffercntly. ‘two duectors of the supervisory:.-:--
: board, will retire at every annual meeting and will qualify to be re-elected
every year on rotational basls after tho lmual four years ' _

(3) -Desprte sub-section (1), the re-electlon of the two d:rectors roferred to in sub—

section (2) does not affect the directors of the supervisory board nominated
by investments shareholders and appomted by the membors accordmg to
sub~section (10) of Section 152.

Vacancy on board

154,

(1) Subject to sub-section (2), if there is a vacancy on the supewlsory board
except a vacancy because of an increase in number or minimum number of
directors, or because of a failure to elect or appoint the number of directors
required by the by-laws or statutes or due to the removal of a director in terms
of section 158 and there is still a quorum on the supervisory board, the

* remaining darectors may contmuo to fulfil their functions without filling the

vacancy

Speclal meetmg

"(2). The supervusory ‘board may ca!l a speclal meetung of the persons who are

entitied to vote for the purpose of electing or appointing d:rectors to fill the
vacancy

Deemed dlrectors

3) If all directors of the superwsory board, have resigned or have been removed
without replacement, the members may appoint a person to act director of the
supervisory board and delegate to him the powers of the supervisory & board

‘and he or she will manage or supervise the management of the business and
affairs of the co-operative and he or she is deemed to be a director of the
superwsory board the purposes of this Act _



76 No. 21794

GOVERNMENT GAZETTE; 28 NOVEMBER 2000

Exoeptions

(4) ~ Sub-section (3) does not apply to,

“

(b)

(©)

Unexpired term

an officer of the c&-operatlve who manages the business or affairs of
the co-operative under the direction or control of a member or
shareholder;

a lawyer, notary, accountant or other professional who partoc:pates in
the management of the co-operative solely for the purpose of
providing professional services; or

a trustee in insolvency, secured creditor who participates in the
management of the co-operative or exercises control over its
property. solely for the purpose of the realisation of security or the
administration of the insolvent estate, in the case of a trustee in
liquidation. e

(5) Unless the by-laws prowde otherwlse a d:rector who is elected or appomted
to filt a vacancy holds office for the unexpired term of his or her predecessor

" in office.

Continuation in office

155.  If-the election of directors does not occur at the time fixed by thls Act or the by-laws or
a unanimous decision, the directors of the board of directors then in office continue in
offices until their successors are elected.

Reasons for termination of service of directors of the supérvisory boar;d

156. If the by-laws do not prowde for termination of the servioes of the director of the
supervisory board his or her service may be terminated for any of the following

reasons —

(a) Where he or she has become mentally incapacitated

- (b)  If he or she does not perform his duties dmgenily with care, skills and good
faith in the interest of the co-operative and its members.

(c) If he or she is negligent and reckless in his or her exeguﬁbn of his or her
duties contrary to the provisions of this Act and the by-laws where they apply.

(d) . 'He orshe i is dlsmlssed by the investment shareholders that appomted him or

her.

(e) He or she becomes insolvent.

('f)- Cohducts himself or herself contrary to good corporate govamance.

(9) After his or hef appointment he or she is convicted of fraud.

Ceasing to hold office
157.

(1) A director of the supervisory board ceases to hold office when he or she dies,

resigns, is removed from office or is no longer qualified to be a director under

this Act.
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" (2) A resignation of a director becomes effective on the —

(a) day a written lefter of resignation is sent or submitted to the
_ supervusory board of the co—operatlve. if the director so wishes, or

(b)  the day specified in the letter of remgnahon
Removal of directors
188, v
1) The members may remove a director from office,, with an ordinary resolution
~ at aspecial meeting or general meeting of members

@ The vacancy created by the removal of a director in terms of sub—section (1),
- may befilled atthe meeting at which, the director was removed.

Resngnat:on statement

159. A _
(1) A director who resigns is entitied to submit to the co-operative a written
o * statement glvlng the reasons for the resugnatmn
Oppos:tlon statement
(2) A director of the supervisory board who learns of
) a mééting of the co-operative called for the purpose of removlng him
" or her as director, or -
(b) a meeting of the oo-operative at which another person is to be
appointed or elected to succeed or replace the director, is entitled to
attend and address the meeting, or to submit a written statement to
the co-operative, giving the reasons why the director opposes any
proposed ‘action or resolution at the meeting.
Circulation of statement
(3)  When the co-operatlve receives a statement under sub-section (1) or (2), it
' ' 'must ensure that a copy of it is sent without delay to every person who is
entitled to receive notice of the meeting.
‘___Irnmunity for statement - k | |
(4)  No co-operative or person actlng on its behalf incurs any liability by reason
' " only of circulating a director's statement in compliance with sub-section (3).
Notice of change

160.  The board of directors of a co-operative, no later than fifteen days after a change of
the supervisory board and itself or of the address of any of them, must send the
Registrar a notice in the form that the Registrar fixes, setting out the change.

Qualification of the non-executive directors

161.

(1) The by-laws of the co-operatives may set out the qualqﬁcahons of directors
~ of the supervisory board.
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s (2) Despite the provision of sub-section (1) the by-laws of the co-operative may
not provide for the appointment of a person who — '

(a) is a corporate body;
(b) is an unrehabilitated insolvent;
()  hasbeen convicted of fraud: | |
(d) _has misappropriated funds and found guilty thereof;
(e) | is a minor; and
H is mentally incapacitated.
Action of the supervisory board

162._ ~ The directors of the supervisory' board must act jointly in all matters that relate to the
supervision and management of the co-operative. ,

First meeting of the board of directors and the supervisory board

163. ;
' (1) . After a co-operative is. incorporated, a joint meeting of the supervisory board
" . and executive managers (if executive managers have been appointed) at
which the superviso;y_board may, Gpa - o

+ (a) - adopt fo_nﬁa.of- secunty certificates and of aa-apefative"recoi'ds;
(b)  appoint officers; '
(c) declare their interest;

(@) make arrangements with an appropriate financial institution; and
(e). transact any other business necessary to organise the co-operative.

Notice

{2) An incorporator or a director may call a meeting of the supervisory board
referred to in sub-section (1) by giving not less than seven days written notice
; - of the meeting to each director, stating the time, place and business of the

. meeting. s : bo B W

Procéddres of the joiht meetings of the suberviébry board and the executive ;maﬁagers

For purposes of the joint meeting, executive managers of the co-operative do not have a
voting right. - b -

(1) The supervisory board. must hold a joint meeting with executive managers,
the procedures relating to the joint meeting may be provided for in the by-
laws of the co-operative.

(2)  Despite sub-section (1), the supervisory board may hold a meeting in the
- absence of executive managers if, it is of the opinion that it is necessary to
hold the meet this way.

(3) If the by-laws of the co-operative do not set out the procedures in terms of
sub-section (1), the provisions of this Act will prevail.
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{4) <~ The members appoints the chairman of the supervisory board ‘who »;uill :
preside at joint meeting and members meetings.

Notice of the meeting

165. The directors entitled to attend the joint meeting must be given written notice of the
meeting, which will include the date, time and place of the meeting not less than
seven (7) days prior to the meeting.

Place of meetings

166.  The joint meeting may be held at the office of the co-operative or any place decided
upon by the joint meeting.

Waiver of notice

"167.  The directors may waive the notice period of the joint meeting by attending even if
~ . they were not given notice in terms of section 156, unless the director is attending for
the purpose of objecting to the joint meeting on the ground that it was not lawfully

called. _

Adjourned meeting

168. ° Where the joint meeting was adjourned because of lack of a quorum, it is not

' necessary to give seven (7) days written notice, a letter faxed or e-mailed will suffice

as long as the date of the next meeting is clearly set out. If there is no quorum at the

meeting following the adjourned joint meeting the directors present can conduct a

joint meeting and all the directors will be bound by the decision taken at this joint
meeting. :

Quorum

169. Unless the statutes, the by-laws or a unanimous decision provides for a greater
~ proportion, a majority- of the number of the directors of the supervisory board

* " constitutes a quorum. A decision taken by the majority directors at a joint meeting in
terms of this section is valid.

EIe_c_t;qnic meeting

"~ (1) ' Subject to the bylaws, a director may attend a joint meeting of the
supervisory board by means of a telephonic, electronic or other
communication facility if it permits all persons participating in the joint meeting

'+ 'to communicate adequately with each other during the joint meeting.

(2) A director participating in a joint meeting by a means referred to in sub-
section (1) is deemed to be present at the joint meeting.

(3)  Despite sub-section (1) and (2) the directors are required to sign a register of

attendance. A director attending a meeting in terms of sub-section (1) must
sign the register at the first opportunity at a subsequent joint meeting.

Minutes of joint meeting

171.  The joint meeting must ensure that the minutes of the supervisory board are recorded
and signed by the chairman and kept safe.



80 No.21794

GOVERNMENT GAZETTE, 28 NOVEMBER 2000

Validity of acts
172,

No act of the director or officer is invalid by reason only of irregularity in the person’s

~ election or appointment or because he or she ns not qualified unless he or she’is an

un—rehablhtated insolvent.

Resolution in lieu of meeting

173.

(1)

@
- minutes of the joint meetings of the directors or committee of directors.

©)

A resolution in writing, circulated to all the directors entitled to vote and

_signed by the majority of them |s as valid as if it had been passed at the joint

meetmg of directors.

A copy of every resolution referred toin sub-sechon (1) must be kept with the

An entry in the minutes of a co-operative of a vote taken, including one taken
in a meeting held in accordance with section 168 and 170, or a resolution
made under sub-section (1)-in the absence of evidence to the oontrary. proof
of the outcome of the vote or resolution. .

Deemed assent' -_

174.

(1)

A director who is pnesent at a jomt meet:ng is deemed to have consented to
any resolution made or action taken at the meeting unless, _

(a) the director requests that a dissent is entered in the minutes of the
meeting or the dissent is so entered;

" (b) the director sends a written dissent to the secretary of the meeting

- before itis ad;ourned or

() - the director sends a wr_ltten dissent by confirmed delivery service or
~ delivers it personally, to the registered office of the co-operative
immediately after the meeting _is adjourned.

Loss of nght to dissent

@

A director who votes: for or expressly consents to a resolution or action taken
at a meeting is not entitled to later d;ssent,

Deemed assent of absent director

3

Defence

175.

A director who is not present ata meetih_g of the supervisory board is deemed
to have consented to any resolution made or action taken at the meeting -
unless the director, Wlthifl seven days after becoming aware of the resolution

_or action,
(a)  causesa dissent to be entered in the minutes of the meeting; or

I(b)  sends a written dissent by confirmed delivery service or delivers it

personélly, to the registered office of the co-operative.

A direciaer,is_ not Iia’bie underathié chapter if the director exer_Cised the care, diligence
and skill that a reasonably prudent person would have exercised in comparable
circumstances to prevent the failure to fulfil their duties, including reliance in good
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- faith on financial statements of the co-operative, on the reports of experts and on
information presented by ofﬁcers or professionals.

Remuneration

176.~ Members of the co-operative may provide for the payment of the dlrectofs of the
superwsory board in its by-laws or by an ordinary resolution or unanimous decision.

Indemniﬂcation

177. i
1) A co-operative may indemnify an individual who is or was a director,
executive manager, or officer of the co-operative, or who acts or acted at the

~ co-operative's request as a director or officer, or an individual acting in a
similar capacity, of another entity, against all costs, charges and expenses,

- including an amount paid to settle an action or satisfy a claim, reasonably
incurred by the individual in respect of any civil, criminal, administrative,
investigative or other proceeding in which the individual is involved by reason
of their association with the co-operative or entity.

Advance of costs

~ (2) - Aco-operative may advance moneys to a director, executive manager, officer
~or other individual for the costs of a proceeding referred to in sub-section (1).
- The individual must repay the moneys if the court determines that the
individual did not fulfil the conditions of sub-section (3), unless the members
and shareholders decide, by separate msoiutmns that the individual need not
repay the moneys.

- Limitation

@y A oo-operatave may not mdemmfy an mdividual under sub-section (1) unless
2ol themdi\ndual _

(9] acted honestly and in good faith wlth a view to the best interests of
the co-operative, or, as the case may be, to the best interests of the
entity for which the individual acted as director or officer or in a

- similar capacrty at the co-operatwe s request, and )

(b) in the case of a cnmlnal or administrative proceedmg. had
' ~ reasonable grounds for belsevmg that the individual's conduct was
S lawful. :
~ Derivative action _ |
4) A co-operatlve may not |ndemmfy an individual under sub-section (1) or

advance costs under sub-section (2) in respect of an action by or on behalf of
the oo-operauve or entity unless a court so orders.

: _nght to indemnity

(8) An individual referred to in sub-section (1) is entitled to mdemnlty from the co-
operative for the costs, charges and expenses referred to in that subsection if
the individual - .

(@) was not judged by the court to have committed any fault or omitted to
: " do anything that the mdlwdua! oughtto have done and . x

(b) . fuffils the condltlons in sub-section (3)
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Insurance

(6)

A co-operative may purchase and maintain insurance for the benefit of an
individual referred to in sub-section (1) against any liability incurred by the

" individual by reason of being or having been a director or officer of the co-

operative, having been a director or officer of another entity or having acted in
a similar capacity, if the individual acts or acted in that capacity at the co-
operative's request.

Application to court

178.
(1)

@)

A court may, on application of a co-operative or an individual referred to in
sub-section (3) of section 177, approve an indemnity under section 177, and
make any further order that it sees fit.

On an application under sub-section (1'), the court may order notice to be
given to any person with interest and the person is entitled to appear and be
heard in person or by counsel.

Disclosure of interest

179.

N

A director and executive managef must according to this section, disclose to

the co-operative through the joint meeting, the nature and extent of any

interest that the director or executive manager, has in a material contract or
transaction, or a proposed material contract or transaction, with the co-
operative, and any material change to any such interest, if the director or
executive, ) '

(@ isapartyto the contract or transaction;

(b) is a director or officer - or an individual acting in a similar capacity - of
a party to the contract or transaction; or '

(c) has a material interest in a party to the contract or transaction.

Exemption

(@)

This section does not require the disclosure of an interest in a contract or
transaction that is available to and customarily entered into between the
co-operative and its members, if the contract or transaction is on the same
terms as are generally available to members.

Manner of disclosure

(©)

The director and executive manager must make the disclosure in writing to
the co-operative or request to have it entered in the minutes of the meetings -
of the supervisory board.

Time of disclosure for a director

(4)

A director and executive manager must make the disclosure,

(a) before the meeting or at the meeting of the supervisory board at
which the proposed contract or transaction is first considered,;

(b) if the director or executive manager was not interested in the
proposed contract or transaction at the time of the meeting referred
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toin paragraph (a), at the ﬁrst meetmg after the director acqurres an
' mtefest in |t

 © if there is & matehai'change in the director's or executive manager's
' interest in the contract, transaction, proposed contract or proposed
transaction at the first meetzng after the change;

(d)  ifthe director or executive manager becomes interésted in a contract
or transaction after it is made, at the first meeting after the director or
executive manager acquires an interest in it;

~(e) if the director or executive manager had an interest in the contract or
~ transaction before becormng a director or executive manager, at the
first meeting after becoming a director or executive manager, or

() if the contract or transaction is one that would, in the ordinary course

' of business, not require the approval of the directors or executive

~ ‘manager, as soon as the director or executive manager becomes
aware of the contract or transaction.

Access
. {5).. The members and shareholders may examine the portions of minutes of joint

meetings of directors, other documents that contain disclosures under this
section and of the general notice referred to in section 185 during the usual

.. business hours of the co-operatwe i
Voting | |
180. wis | il 5 -
) A director who is interested in a contract or transaction referred to in sub-
- section (1) of section 179, may not be present for the vote or vote
on any resolution to appmve the contract or transaction.
(2)  Sub-section (1) does not apply to,
(a) a contract or transaction that relates primarily to the director's
remuneration as a director, officer, employee or agent or mandatory
. of the co-operative or of one of its. subsidiaries; or
(b)) 'oontract for mdemnlty or msurance under sub-sectlon (6) of section
B Y A -
Continuing disclosure

181. . For the purposes of section 179, a general notice to the directors declanng that the

. director is a director of an entity or acting in a similar capacity, or has a material
interest in an entity, or that there has been a change in the nature of their interest in
the entity, and that the director is therefore, to be regarded as interested in a contract
or transaction made with that entity, as declared in the notsce is a sufficient
declaration of interest in a contract or transactlon '

Effect of disclosure

182. A contract or transaction for which disclosure must be made under sub-section of

section 179, is not invalid, and the director or executive manager is not accountable

- to the co-operative, its members or its shareholders for any profit realised from the

_ contract or transaction, by reason only of the interest of the dlrector or executive
manager in the contract or transaction, if
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(@)  disclosure of the interest was made in accordance with this Act; or

(b) disclosure of the interest was not made in accordance with this Act
but

(i) disclosure of the interest was made,

(ii) the contract or transaction is approved by a majority of the
members of the co-operative or a majority of the members
present at a meeting of the members, and

(i) the contract or transaction was reasonable and fair to the co-
operative at the time it was approved.

Court order

183.

If a director of a co-operative fails to disclose an interest in a material contract or -
transaction in accordance with section 179, or otherwise fails to comply with sub-
section (4) of section 179, a court may, on the application of the co-operative or a
member or shareholder, set aside the contract or transaction on any terms that it

 thinks fit or order that the director account to the co-operative, its members or its

shareholders for any profit realised from the contract or transaction.
Declaration of interest

(1)' The directors of the supervisory board must declare their interest to the co-
operative according to section 179 of the Act.

Voting

(2) The restriction on voting by director of the superviéory board with interest
must be subject to section 180. '

Restrictions on the power and liability of the supervisory board

184.

Restrictions on the powers of the supervisory board and the executive managers of
the co-operative must be provided in the by-laws of the co-operative.

Directors' liability

185.

() Directors who vote for or consent to a resolution authorising the issue of a
membership share or an investment share in exchange for a thing or service
other than money are jointly and severally, or solely, liable to the co-operative
to make good any amount by which the thing or service received is less than

 the fair equivalent of the money that the co-operative would have received if
the membership share or investment share had been issued for money on
the date of the resolution.

2) A director is not liable under sub-section (1) if the director proves that he or
she did not know and could not reasonably have known that the membership
share or investment share was issued for a thing or service less than the fair
equivalent of the money that the co-operative would have received if the
membership share or investment share had been issued for money on the
date of the resolution. _

(3)  Directors who vote for or consent to resolutions authorising any of the
following matters are jointly and severally, or solely, liable to restore to the co-
operative any amounts so distributed or paid and not otherwise recovered by

the co-operative: = o oy
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(a) - redemption or other acquisition of shares or the repayment of
~member loans contrary to this Act,

(b) © acommission contrary to this Act:

{c) a payment of a dividend, a patronage returns or interests contrary to
: this Act, '

@ financial assistance contrary to this Act;
(e) a payment of an indemnity contrary to this Act; or
()  any other payment contrary to this Act.

4) A director who ‘satisfies a judgment for a debt owed under this section is
- entitled to contribution from the other directors who were liable for the debt.

~(6) -~ A director who is liable under sub-section (3) may apply to a court for an
Lk order to recover any mo‘ney or prbperty' referred to in paragraph-_(s)(a) to (f}.

(6) A court may, on application under sub—section (5) if it rs satrsfred that it is
equitable to do so, X

(a) order any person to pay or deliver to the director any money or
property referred to in paragraphs (3)(3) to (f) that was paid or
drstnbuted to that person ¢

(b) order a co-operative to returm or iséue membership shares or
-investment shares to a person from whom the co-operative
redeemed or otherw:se acquired membership shares or investment
shares; ;

. (c) . order any person to repay to the co-operatwe the amount of a
member loan that was repaid; or :

(d) ©  make any further order that it sees fit.
(?)' An action to enforce a liability imposed by this section may not be

commenced more than two years after the date of the resolution authorising:
the action complained of.

'When no notice gwen -

(4) - If notice is not given to the purchaser or transferee and they are not aware of
' * the existence of unanimous decision, the purchaser or transferee may, no

" later than thirty days after they become aware of its existence, rescind the
- transaction by which they acquired the investment shares.

nghts of members

" (5)  Tothe extent that a provision in the statutes of the co-operatwe or in by-laws
or a unanimous decrsron, restricts the discretion or powers of the directors to
manage, or supervise the management of, the business and affairs of the co-
operative, members who are given that power to manage or supervise the
management of the business and affairs of the co-operative have all the

- rights, powers, duties and liabilities of directors, whether they arise under this
Act or otherwise, including any defences available to the directors, and the

“directors are relieved of their rights, powers, duties and liabilities, including
their liabilities under section 176, to the same extent.
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Dissolution of the supervisory board

186. ~ The supen':isOry'board-. may be dissolved as a result of the dissolution of the co-
- operative, amalgamation, re-organisation or arrangement or business recovery
'scheme or in any manner provided for in the by-laws of the co-operative.

187. The effect 6f the 'dissolutiori'of the supervisory board is that, the supervisory board is
no longer in existence and cannot exercise duties and powers it has in terms of this
Act or by-laws or statutes. -

Indemnity of the'sﬁbeMSOry board

188.  The supervisory board must be indemnified for actions and decisions taken on behalf
of the co-operative as long as such decisions were taken in good faith and not
negligently. The by-laws may set out additional basis for the indemnification of the
supervisory board which, it deems necessary in addition to the one referred to in this

section.
Co-operative basis
189. The supervisory board must ensure that the business of a co-operative is being
conducted on co-operative basis. _ s
Notice of directors | '
0. o, " W |
(1) At the time of sending statutes of incorporation, the incorporators must send
' " the Registrar a notice of directors, in the form that the Registrar fixes.
(2)  When a co-operative is incorporated the individuals identified in the notice
have all the powers and duties of directors until the first meeting of members
. referred to in section 163. '
Liability for wages "
191.

(1) . Subject to this section and any other applicable law, each director is jointly
' and severally, or solidarily, liable to the employees of the co-operative for all
debts payable to them for services performed while the director held office.

(2). A director is not liable under this section for any amount in respect of
statutory or contractual termination of employment, for severance pay or for
any punitive damages related to termination of employment.

(-3)' The amount of the liability under this section may not exceed six months
wages in the case of each employee. ' |

‘Exception. _ | |
(4)  Despite sub-sections (1) to (3) the director is not liable under this section
_unless the director hired the employee in the co-operative contrary to the
requirements set out in the by-laws or unanimous decisions or in any
- improper manner. Tyt T
Limitation period =~ __ | |
" (5) A director is not liable under this section unless he or she is ‘sued while
holding office or no later than two years after ceasing to be a director.
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Subrogation

. +{6) I adirector pays a:debt owed ‘under this section-and the debt is proven in
gt - liquidation and dissolution or insolvency proceedings, the director is entitied
to any preference that the employee would have been entitled to and, if
judgment is obtamed is entitled to an assugnment of the judgment

. -.-Contnbutlon

) A dlrector who pays a debt owed under this secnon is entitied to contnbutlon
from the other directors who were liable for the debt. - 3

CHAPTER 12 e
CO-OPERATWE ADV!SORY BOARD
Establishment of Co-operatives Advisory Board (“advisory board”) o i
192.. p The Co-operataves Advisory Board may be gstab!ished in t_erq'_ns of tf_nis Ac_t. o
Functions of advisory board o | | | '

(1 The functions of the advisory board may include such invest:gatlons as it may o
..... .deem necessary, and to advise the Minister generally or in respect of any"
) partlcutar matter and to make recommendatlons to hlm or her, in relation to -

.(a)  an appeal lodged in terms of section 315 wnth the Mlmster against a
- decision or order of the Registrar; =~

(b) any dispute between, on the one hand, a co-operaﬂve or proposed
co-operative, the board of a oo—operatrve or supervisory board of a
co-operative or a member of a co-operative and, on the other hand, -
the Registrar;

(¢) . the policy which ‘may be followed in relation to co-operative

e _',development in the Republic, and the manner in which such policy is
‘or may be implemented: -

(c_;!i'”; ~' the amendment or application of provislons of this Act or any other

o P law on matters relating to co-operatwes

(e) . any matter referred to the adwsory board by the M:nister under sub-

©° section (2). L T _

) In addition to functions referred fo in paragraph (a) to (e), the
advisory board may act as ombudsman of co-operatives with the

necessary authority to ensure that co-operatives conduct themselves
_in a manner that promotes the devefopment of oo-operatwes '

(2)  Where the Minister is required to exercise or perform any power, duty or
function or to take any decision under or for the purpose of this Act, the
Minister may, before doing s0, request the advisory board ‘to advise him or
her in relation to the exercise or performance of such power, duty or function

-orthe takmg of such decision. }

(3) The expenditure incidental to ﬁhe performance of the functions of the advisory
board will be defrayed out of moneys appropriated for that purpose by
Parliament.
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Members of .advisor_y board

194,

()

(2)

@)=

The advisory board may comprisé -

(@)~ aperson designated by the Minister;

(b) éight persons selected and appointed by the Minister from persons
nominated by co-operatives in the Republic, by virtue of an invitation
made in terms of sub-section (2), and of whom -

(i) one represents the interests of workers’ co-operatives;

(i) - one represents the interests of marketing and supply co-
. operatives, g

- (ili) ‘one represents the interests of consumer co-operatives;
- (iv) one represents the interests of housing co-operatives;

~{v) . one represents the interests of savings and credit co-
LT ‘operatives; - \

(vi) one represents fransport co-oppratiﬁes;
(viil  one represents agricultural or farming co-operatives; and

* (vil) two represent any type of co-operative and co-operatives in
: general; - _
() ~ six persons designated by Ministers of departments with vested

interest in co-operatives and actively involved in-the development of
co-operatives.

- (d) two persons selected by the Minister from -.'persohs--'nominated by

development corporations established by or under any law, by virtue
of an invitation made in terms of sub-secﬂon (2).-' '

- For purposes of the nomination of per‘sbns referred to in sub-section (1) or to

fill any casual vacancies which may have occurred in the membership of the
advisory board, the Minister must by notice in writing invite any co-operatives,
organisations and corporations referred to in that subsection to make such
nominations as may be specified in such notice within such period as may be
so specified. - - L, B -

. If no such co-operative, organisation or.corporation exists, ceases to exist or

fails to comply with any invitation referred to in sub-section (2) within the
period referred to in that sub-section, the Minister may, with due regard to the
provisions. of sub-section (1), appoint as member of the advisory board a
person who in his or her opinion represents the interest of co-operatives.

"“The advisory board may, with the concurrence in Writing of the Minister and
‘on such conditions as may on the recommendation of the advisory board be

determined by the Minister, co-opt any other person in an advisory capacity,
as an additional member or members of the advisory board, whether for a
particular period or in relation to a particular matter deait with by the advisory
board, and such an additional member or members may participate in the
proceedings of the advisory board during any such period or in relation to
such matter, but will not be entitied to vote on any matter.
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(5) The Minister may on the recommendation of the advisory board appoint a
member as chalrperson and a member as vice-chairperson from the
members referred to in paragraphs (a)‘ (b) and (c) of sub-section ( 1) )

Commlttees of advisory board
195. "
~-... (1)-  The advisory board may from time to time establish committees to advise or

: .- assist it in the performance of any of its functions.

(2) A committee established under sub-section (1) -

(@)  must consist of such members or other persons appointed by the
far .advisory board as the advisory board may deem fit, to be members of
such committee, and of whom one shall be designated by the
advisory board to be the chairperson of the committee;
. .(b) must meet at such times and places as may be determined by the
: chalrperson of that committee.

(3) A member of a committee established under sub-section (2) who is not a

= .. .. member of the advisory board or is not employed in the public service on a
full-time basis shall be paid directors fees .from money appropriated by
Parllament

Terms of office and conditions of service of members of advisory board
196. '
: (1) .- Subject to section 193, a member of the advisory board referred to in
paragraph (b) to (d) of sub-section (1) of section 193, will hold office for a
- period not exceeding three years, but may, if nominated as provided for in
-sub-section (2) of sectron 193, be re-appocnted at the expiration of that
.penod .

-(2) A member of the advisory board who is not employed in the Public Service on
- .+ .a full-time basis, must be paid out of moneys appmpnate by Parliament.

: (3)  The remuneratron and allowanoes cletermmed under sub-section (2) may
differ according to the office on the advisory board held by 2 member of the
(et -adwsory board concerned, or the funchons pefformed by him or her.

Vacatron of ofﬁces by members of adwsory boerd ”

197. - : - _ o
(1) A member of the advisory board must vacate his or her office, if -

. (@) - such member is by reason of his or her physical or mental illness or
SERTR for any other reason mcapable of acting as a member of the advisory
(b) such member is convicted of an offence and sentenced to

- imprisonment without the option of a fine;

(c)  such member, in writing under his or her hand addressed and
- delivered to the chairperson of the advisory board, resigns from his or
her office as a member of the advisory board;

(d) such member has absented himself or herself from three consecutive
' - meetings of the advisory board wrthout the leave of the chairperson
_of the adv:sory board g |
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Any casual vacancy on the adviéory board caused by the death or vacation of
office by any member of the advisory board may, with due regard to the
provisions of section 194, be filled for the unexpired portion of the period of

- office of the member of the advisory board who has died or vacated his or her

office, as the case may be.

Meetings of advisory board

198.

@

0

(3)

(4)

®)

(6)

)

®

(9)

(10)

{

Subject to sub-section (2), a meeting of the advisory board must be held at
such tlme and place as rnay be determined by the chalrperson of the advisory
board

The chairperson of the adwsory board must at the request of the Minister or
on a reasoned request in writing of at least four members of the adv:sory
board convene a special meeting of the advisory -board.: :

The majority of the members of the. adwsory board must form a quorum for a
meeting of the advisory board. :

The chairperson of the advisory board shall preside at all meetings of the
advisory board at which he or sheis present.

When the chairperson of the advisory board is absent from a meeting of the
advisory board the members of the advisory board present shall elect a
person from amongst their number to act as chairperson at that meetsng. and .
while such member so acts he or she shall have all the powers and shall

_ perform all the duties and functnons of the chairperson.

The decision of a majority of members of the advisory board present at the
meeting of the advisory board shall be a decision of the advisory board:
Provided that in the event of an equality of votes the person presiding at the
meeting shall have a casting vote in addition to his or her deliberative vote.

 The person presiding at a meeting of the advisory board shall cause -

{(a) any decision of the advisory board and the reasons for such decision,;
and : S

(b) | upon the request of any member who has voted agamst such

. decision, his or her reasons for votmg agamst such decision,

 tobe conveyed to the Mmlster

No decision taken by the advisory board or act performed under the authority
of the advisory board shall be invalid by reason only of a vacancy on the
‘advisory board, or by reason only that any person who is not entitled to sit as
_a member of the advisory board sat as a member of the advisory board when
‘the decision was taken or the act was authorised, if the decision was taken or
the act was authorised by the requisite majority of the members of the
advisory board who were present at the time and were entitled to sit as such

members.
The advisory board must ensure that minutes of its meetings are kept.

The 'advisory board in‘ay make rules in relation to the holding of, and
procedure at, meetings of the advisory board.
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Performance of administrative functions of advisory board -
w0 (1) . Employees who are appointed by or seconded to it, from the Public Service
- Commission may perform the administrative work reIatmg to the functions of

the advisory board. 5 _ _

2) The Dlrector General may designate a staff mernber referred tc in sub-
~ section (1) assecrel:ary of the advisory board.

-'(3) . The adwsory board may, after ccnsultatlon wrth the Direcior General and on
such conditions as may be mutually agreed upon, obtain the services of such
persons as it may deem necessary to advrse it in connection with the
perrcmance of its functions. ; _ _

Expenses in ccnnectuon with functions of advnsory board

200. The expenditure incidental to the performance of the functlons of the advisory board
will be defrayed from moneys appropriated by Parliament. :

CHAPTER 13
| LIQUIDATION AND DISSOLUTION
Deﬁnitic'h"'p'f"'fccurt_" '

201.  In this chapter, "court" means a court having jurisdictaon |n the place where the co-

opera’ave has its registered ofﬁce
Application ofthe cha_pter e
(1) This chapter ‘does not apply to a co-operatwe that is msolvent within the
" meaning of the Insolvency Act or that is a rnsolvent within the meamng of this
_Act
Staymg of proceedmgs
(2) . Any proceedings taken under this chapter to dissolve or to liquidate a co-
~ operative are stayed if the co-operative is at any time found, in a proceeding
under the Insclvency Act, to be lnsclvent wnthln the meamng of that Act.
Revival
203.

(1 When a co-operatlve is dissolved under this chapter any- interested person,

- or any person who would be an interested person if a certificate of revival is

- issued under this section, may apply to the Reg:strar fo have the cc-operatwe
revived under this Act : :

Statutes of revival .

_ (2) Statutes of revwal in the form that the Reglstrar ﬂxes must be sent to the
_ Registrar, together with a declaration of the directors to the same effect as
‘one referred to ln paragraph (c) and (d) of sectlon 20 2
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- Certificate of revival

3) On receipt of statutes of revival, the Registrar must issu.e a certificate of
revival, unless the Registrar is of the opinion that issuing the certificate,

(a) would result in the co-operative

(i) no longer being orgénised or operating or carrying on
business on a co-operative basis,

(if) if the co-operative is one to which chapter 17 or18 or 19 or
< 20 or 21 or 22 applies, not complying with 17 or 18 or 19 or
: 20 or 21 or 22. ; _

-~ .(b) . would not be advisable for any other valid reason.
'Reliance on declarations | |

| (4) For the purpose of sub-section (3), the Registrar may rely on the statutes of
revival and the declarations referred to in sub-section (2).

Date of revival

(5) A co-operative is revived under this Act on the date shown on the certificate
of revival.

' Rights preserved

(6) In the same manner and to the same extent as if it had not been dissolved,
but subject to any reasonable terms that may be imposed by the Registrar
and to the rights acquired-by any person after its dissolution, the revived co-
operative is, -

(a) restored to its previous position in law, including the restoration of all
its property whether acquired before its dissolution or after its
dissolution and before its revival, and any rights and privileges

_whether arising before its dissolution or after its dissolution. and
-before its revival; and Pl gt , .

(b) liable for the obligations that it would have had if it had not been
dissolved whether they arise before its dissolution -or after its
dissolution and before its revival. '

Legal acﬁons
(7) Any legal action respecting the affairs of a revived co-operative, other

than those with its affiliates, taken between the time of its dissolution and its
* revival is valid and effective.

Dissolution if no property and no liability

204. -

(1) A co-operative that has no property and no liabilities may be dissolved by a
special resolution of the members and, if the co-operative has issued
investment shares, by a separate special resolution of the investment
shareholders of each class, whether or not they are otherwise entitied to vote.
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2) The Registrar may after giving an inactive co-operative notice thirty days
wntten notice dissolve if does not have property.

Dissolution :f property disposed of

3) A co-operative that has property or liabilities, or both, may be dissolved by a

special resolution passed by two thirds majority of members and, if the co-

- operative has issued investment shares, by a separate special resolution two

thirds majority of the shareholders of each class, whether or not they are
omerwnse entitled to vote, if

(a) by the special resolution or resolutions they authorise the directors

- and supervisory board to cause the co-operative to distribute
property and discharge liabilities; and

(b) the co-operative has distributed property and discharged liabilities

before it sends statutes of dissolution to the Reglstrar under sub-

section (4).
- Statutes of dissolution
(4) Statutes of dissolution in the form that the Registrar fixes must be sent to the
Registrar.
" Certificate of dissolution
(5)  On receipt of statutes of dlssolutlon the Reglstrar must issue a oertiﬁcate of
dissolution.
__Effect of certlficate _
-' 35(6)' : The muoperatwe ceases to exist on the date shown in the certificate of
dlssolutlon

Propqéing- quqidation and dissolution

“(1)  -The directors of the ‘supervisory board, or a member may propose, in
accordance with section 71, the voluntary liquidation and dissolution of a co-
operative. ' _

Nottce of meeting’

(2) Notice of any meeting of the co-operative at which voluntary liquidation and
dlssoluhon is to be pnoposed must set out the terms of the proposal.

Approval

(3) A co-operative may liquidate and dissolve by a special resolution of two thirds
- majority of members and, if the co-operative has issued investment shares,
by a separate special resolution of two thirds majority the shareholders of

each class, whether or not they are otherwise entitled to vote

Statement of intent to dlssolve

(4) A statement of intent to dtssolve in the form that the Registrar fixes must be
sent to the Registrar
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Certificate of intent to dissolve

(5) On receipt of a statement of intent to dissolve, the Registrar must issue a
' certificate of intent to dissolve.

Effect of certificate

(6) On the issue of a certificate of intent to dissolve, the co-operative rm.fst |

! cease to carry on business except to the extent necessary for the liquidation,
but its corporate existence continues until the Registrar issues a certificate of
dissolution.

Liquidation

{7 After the issue of a certificate of intent to dissolve, the co-operative must,
without delay,

(a) cause a notice to be sent to each known creditor of the co-operative;

(b)  proceed to collect its property, dispose of properties that are not to be
. distributed in kind to its members or shareholders, discharge all its
obligations and do all other acts required to liquidate its business;

~and - '

(c) after giving the notice' réquired under paragraph (a) and adequately
.~ providing for the payment or discharge of all its obligations, but
- subject to the statutes distribute its remaining property among its
members and shareholders, if any, according to their respective

rights. U B T L

Supervision by court -

(8) Any interested person may, at any time during the quuid‘étion of a co-
operative, apply to a court for an order that the liquidation be continued under

the supervision of the court as provided in this chapter, and on the application
the court may so order and make any further order it thinks fit.

Notice to Registrar

" (9). -+ An applicant under this section must give the Registrar notice of the
application. A g, ; ¥

Revocation .

(10) -~ Atany time after issue of a certificate of intent to dissolve and before issue of

a certificate of dissolution, a certificate of intent to dissolve may be revoked

by sending the Registrar a statement of revocation of intent to dissolve in the

" form that the Registrar fixes, if the revocation is approved in the same
manner as the resolution under sub-section (3). 3

Certificate of revocation of intent to dissolve

(11)  On receipt of a statement of revocation of intent to dissolve, the Registrar
must issue a certificate of revocation of intent to dissolve.

Effect of certificate

(12)  On the date shown in the certificate of revocation of intent to dissolve, the
revocation is effective and the co-operative may continue to carry on its
business or businesses.
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Statutes of dissolution

- (13)  Ifa certificate of intent to dissolve has not been revoked and the co-operative
has complied with sub-section (7), statutes of dissolution in the form that the
Registrar fixes must be sent to the Registrar.

Cerhficate of dissolution

( 14) On receipt of statutes of dissolution, the Registrar must issue a oertiﬁcate of
- dissolution,

Effect of certificate

(15) The co-operative ceases to exist on the date shown in the certificate of
-dissolution.

Dissolution by Registrar

206.
© (1) Subject to sub-sectuons (2) to (3), the Registrar may dissolve a co-operative
b by issuing a cerhﬁcate of dissolution under this sectlon tfthe co-operative,

(a) has not commenced business wrthin three years after the date shown
in its certificate of mcorporatlon

.(b) ' has not carried on its busmess for three consecutwe years;

(c) is in default for a peﬂod of three years in sending the Registrar any
fee, notice or document required by this Act; or

{d) is in the situation described in sub-section (1) of section 207.
.+ Publication -
(2) The Reglstrar may not d;ssolve a co-operatwe under this sectlon until,

(a) one hundred and twenty days have elapsed since no’ace of intent to
dissolve has been given to the co-operative and to each of its
directors; and _

(b) notice of intent to dissolve the co-operative has been published in a
publication generally available to the public.

Certificate of dissolution

3) -~ Unless cause to the contrary has been shown or a court under sub-section 3
P -of section 207 has made an order, the Registrar may, after the end of the one
- hundred and twenty days referred to in sub-section (2), issue a certificate of
dissolution. The Registrar must publish in the publication generally available

to the public the certificate of dissolution of the co-operative.

Effect of certificate

4) The co-operative ceases to exist on the date shown in the certificate of
dissolution.
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Grounds for dissolution

207.

(1) Any interested person may apply to a court for an order dissolving a co-

operative if the co-operative has,

(a) failed for two or more consecutive years to comply with the
requirements of this Act with respect to the holding of annual
meetings of members and shareholders; -

(b)  contravened sections 12, 24, 30, 31, section 35, sub-section (1) to (2
and (4) of section 43, and sub-sections (1) to (2) of section 44, :

(c) procurécl any certificate under this Act by misrepresentation; and

(d) not carried on business or is no longer organised or not opérating on
a co-operative basis.

Notice to Registrar

(2) - An applicant under this section must give the Registrar nofice of the
application. ' . '

Dissolution order _
(3) ~ On an application under this section, the court may order that the co-

operative be dissolved or that it be liquidated and dissolved under the
supervision of the court, and the court may make any other order it thinks fit.

Certificate
(4)  On receipt of an order under this section or section 212, the Registrar must,

(@)  if the order Is to dissolve the co-operative, issue a certificate of
dissolution; _

(b) if the order is to liquidate and dissolve the co-operative under the

" supervision of the court, issue a certificate of intent to dissolve in the

form that the Registrar fixes and publish notice of the order in a
publication generally available to the public.

Effect of certificate

(5) ' The co-operative ceases to exist on the date shown in the certificate of
dissolution. T

Further grounds

208.

(1)  Acourt may order the liquidation and dissolution of a co-operative or any of
its affiliates on the application of a member or a shareholder if the court is
satisfied, C o _

(a) that an act or omission of the co-operative or any of its affiliates
effects a result, that the business or affairs of the co-operative or any
of its affiliates are or have been carried on or conducted in a manner,
or that the powers of the directors of the co-operative or any of its
affiliates are or have been exercised in a manner, that is oppressive
or unfairly prejudicial to, or that unfairly disregards the interests of, a
member, shareholder, security holder, creditor, director or officer; or
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(b) that events have occurred that entite a member or shareholder, in
accordance with a unanimous decision, to demand that the co-
operative be dissolved or that it is just and equ:table that the co-
operative be liquidated and dussolved _

: ..'-.Alternate order

-(2)-' On an applucation under this section, a court may make any order under this
section or section 207 that it thmks ﬁt

Apphcatlon of sectson 207
(3)- - Section 207 applies to an application under this section.
Application for supervision

209. : _ % " 2
(1) An application to a court to supervise a voluntary liquidation and dissolution
- ' under sub-section (8) of section 204 must state the reasons, verified by an
affidavit of the applicant why the court should superv!se the liquidation and
dissolution. -

Court supennsmn

' -'(2) - If & court makes an order applied for under sub-sectlon (8) of section 204, the
liquidation and dissolution of the co-operative continues under the
supervision of the court in accordance with this Act.

Application to:court

210, - -

(1)  An appllcatton to a court under sub—sectaon (1) of section 207, must state the
reasons, verified by an affidavit of the apphcant why the co-operative should
be liquidated and dissolved.

Shows cause order

(2) On an application under sub-section (1) of sactlon 208, the court may make
an order requiring the co-operative and any person who has an interest in it
or claim against it to show cause, at a specified time and place, not less than
four weeks after the date of the order, why the co~operatwe should not be
liquidated and dissolved.

Powers of court
(3) -~ On an application uncler sub-section (1) of section 209, the court may order .
“- " the directors and officers of the co-operative to provide the court with all
material information known to or reasonably ascertainable by them, including,
(a) financial statements of the co-operative; '
(b) the name and address of each member and shareholder; and
() the name and address of each known creditor or claimant, including

any creditor or claimant with unliquidated, future or contingent claims,
and any person with whom the oo-operatwe has a contract
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. Publication
4) A copy of an order made under sub-section (2) must be
(@) published as directed in the order, at least once in each week before
the time appointed for the hearing, in a publication generally available
to the public; and _
(b) served _dn the Registrar and each person named in the order.
Person responsible
(5) Publication and service of an order under this section must be effected by the
co-operative or by any other person and in any manner that the court may
~ order. ®
Powers of Court
211.  In connection with the liquidation and dissolution of a co-operative, the Court may, if it
. is satisfied that the co-operative is able to pay or adequately provide for the discharge
of all its obligations, make any order it thinks fit, including an order
(a) to quuidaté; ' |

(b) appointing a liquidator, with or without security, and fixing their
K remuneration, or replacing a liquidator;

(c) o ébpointing inspectors or referees, specifying their powers énd fixing
their remuneration, or replacing inspectors or referees;

(d) determining the notice to- be given to any interested person, or
dispensing with notice to any person; ;

(e) determining the validity of any claim made against the co-operative;

4] at any stage of the proceedings, restraining the directors and
supervisory board from

(i) exercising any of their powers, or

(ii) collecting or receiving any debt or other property of the co- .
operative, and from paying out or transferring any property of
the co-operative, except as permitted by the court;

(@)  determining and enforcing the duty or liability of any present or
former director, supervisory board, officer, member or shareholder,

()  tothe co-operative, or
(i) for an obligation of the co-operative;

(h) approving the payment, satisfaction or compromise of claims against
the co-operative and the retention of assets for those purposes, and
determining the adequacy of provisions for the payment or discharge
of obligations of the co-operative, whether liquidated, unliquidated,
future or contingent;

(i) disposing of or destroying documents and records of the co-
operative;
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@i on the application of a creditor, the inspectors or the liquidator, giving
directions on any matter arising on the liquidation;

(k) after notice has been given to all interested parties, relieving a
. liquidator from an omission or default on any terms that the court
_ thinks fit and confirming any act of the Itquldator.

] disposing of any property that belongs to creditors, members or
shareholders who cannot be found;

(m) on the application of a director, ofﬁcer member, shareholder or
creditor or the liquidator,

() staying the hquldat:on on any terms and condrtlons that the
court thinks fit,

(i) continuing or discontinuing the quuidation proceedings, or

(iii) to the liquidator, to restore to the oo-operauve all its
remalmng property; and '

(n) after the quuidator has rendered a final account to the court,
dissolving the co-operative.

Effect of order

212.  The liquidation of a co- operative commences when a courl makes an order for
* liquidation. ;

Cessation of business and powers
213.  If a court makes an order for liquidation of a co-operative,

(a)  the co-operative continues in existence but must cease to carry on
" business, except the business that is in the liquidator's opinion
requured for an orderly Ilquldatlon and

(b) the powers of the directors, members and shareholders cease and
vest in the liquidator, except as specifically authorised by the court.

Unknown claimants

214. 3 : ' :
(1) On the dissolution of a co-operative under this Act, the portion of the property
to be distributed to a creditor, member or shareholder who cannot be found
- must be converted into cash, and paid to the Guardians Fund referred to in
Administration of Estates Act of 1965 (Act No. 66 of 1965).

Deemed satisfaction

- (2) A payment under sub-section (1) is deemed to be in satisfaction of a debt or
claim of the creditor, member or sharehoider.

Recovery

(3) If at any time a person establishes their entittement to any money paid to the
Guardian Fund for the benefit of claimant under this Act, after liquidation, the
money must be clalrned from tho sald Guardian Fund by the person entitied
toit.
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Vesting in the Minister
215,

(1) Property of a co-operative that has not been disposed of at the date of its
dissolution under this Act or which has not been realised by the liquidator
vests in the Minister.

Return of property on revival

(2) If a co-operative is revived as a co-operative under section 202, any property,

other than money, that vested in the Minister under sub-section (1) and that
has not been disposed of must be returned to the co-operative, and there

must be paid to the co-operative out of the account it was paid into by the -

Minister,

(a) an amount equal to any money received by Minister under sub-
section (1); and '

(b) if property other than money vested in Miﬁister under sub-
section (1) and the property has been disposed of, an
amount equal to the lesser of,

(i) the value of the property at the date it vested in Minister, and

- (i) the amount realised by Minister from the disposition of the
’ - property.

Exception

(3) A vesting of land under sub-section (1) is not effective against a purchaser for
value of the land if the vesting occurred more than twenty years before the
document evidencing the purchase is registered in the proper registry office.

216. If at the date of coming into operation of this Act, there are still liquidation process on

going in terms of the repealed Act, where a liquidator has been appointed, the
winding up of those co-operatives will continue as if that Act has not been repealed.

CHAPTER 14

INVESTIGATIONS
Investigation by the Registrar

217. The Registrar may order an investigation into the business of the co-operative if he or
she suspects that the financial affairs of the co-operative and or that the co-operative
business is riot carried on co-operative basis and or the co-operative contravenes any
provision of this Act.

Investigation by the Registrar at the request of a person with interest
218.
(1) Any person with interest may in writing request the Registrar to investigate
the affairs of the co-operative. This person must explain the reasons for his

or her request for the investigation, and the Registrar will take the necessary
decision which includes, '
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(3)

(a) investigate the allegations of the applicant;
(b) Dismiss the allegation and refuse to investigate.

If the Registrar decides to investigate the affairs of the co-operative, he will
appoint a person within his office as an inspector or if there is a need for
specialised expertise, appoint an expert to be the investigator and give him
the necessary powers to effect the investigation.

The Registrar after the investigation report is gwen to him will do what needs
to be done and advise the applicant of his findings.

Application to court for investigation

219.

Any person with interested and any person who made the request to the

(1
Registrar, may apply, without notice or on any notice that the court may
‘require, to a court having jurisdiction in the place where the co-operative has
its registered office for an order directing an investigation to be made of the
co-operative and any of its affiliates.

Grounds -

(2) The court may order an investigation to be made of the co-operative and any

of its affiliates if, on an application under sub-section (1), it appears to the
court that the application is neither frivolous nor vexatious or that,

(a) the co-operative is not organised, operated or carrying on business

ona co-operatwe basis;

(b) | the business or the aﬁaué of the co—operatwe are not being carried
' out or conducted in accordance with,
(i) - the restrict'rons contained in its statutes,
(fi) : its by-laws, .
| (iii) a unanimous decision, or
(iv)  this Act;

{(c) the business of the co-operative or any of its affiliates is or has been
carried on with intent to defraud a person;

(d) the business or affairs of the co-operative or any of its affiliates are or
have been carried on or conducted, or the powers of the directors are
or have been exercised, in a manner that is oppressive or unfairly
‘prejudicial to, or that unfairly disregards the interests of, a member or
a security holder

(e) the oo-operaﬁ\?e or any of its affiliates was formed for a fraudulent or
unlawful purpose or is to be dissolved for a fraudulent or unlawful
purpose; or

| ) persons concemed with the fom'natlon busuness or affairs of the co-

operative or any of its affiiates have, in connection with the
formation, business or affairs of the co-operative, acted fraudulently
or dish_onesﬂy.
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No secuntyforcosts -

(3) An appilcant under this section is not requured to give secunty for costs.

Powers of court

220.

_(1) In connection with an investigation under this chapter, the court may make

any order it thinks fit, including an order

il
(b)
"
(@
(&)
(0
(9)
)
()

0

(k)
o

-to investigate;

éppblnﬁng an inspector, who may be the éegistrar, and fixing their
remuneration. or replacing an inspector,

" determining the notice to be given to any intetested person, or

drspensmg with notice to any person.

- authorlslng an inspector to enter any premises in whnch the court is
- satisfied there might be relevant information and to examine any

thing and make copies of any document found on the premises;
requiring any person to produce documents to an inspector;

authorising an inspector to conduct a hearing, administer oaths and
examine any person on oath, and setting out rules for the conduct of
hearings; -

requiring any person to attend a bearing cbnducted by an inspector
and to give evidence on oath;

giving directions to an inspector or any other interested person on
any matter arising in the investigation; '

requiring an inspector to make an mterim or ﬁnal report to the court'
detenmnlng whether a report of an inspector should be published

‘and, if so, ordering its publication in whole or in part or that copies of
lt be sent to any person the court deSIgnates. -

requmng an mspector to dlscontinue the mvesttgatlon, =

if the co-operatwe is incorporated with membershlp capital, requiring
the co-operative to be continued by being converted into a close
corporation or company in terms of the Close Corporations Act and
Companies Act respectively, or if it is !ncorporated wcthout

- ‘membership capntal requiring it to be dissolved,

(m)

(n)
Copy of report

determming any matter that relates to the relationship between a
member and the co-operative and

requiring the co-operative to pay the oosts of the tnvestlgation

- (2) An inspector must send the Regtstrar a 00py of every report ‘made by the

inspector under this chapter
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Powers of inspector
221.

(1) An inspector appointed under this chapter has the powers set out in that :
order appointing the inspector.

Exchange of information
(2) " In addition to the powers set out in the order appointing an mspector the
inspector may provide information to, or exchange information and otherwise
co-operate with, any public official in the Republic or elsewhere who,
+ (@) i authorised to exercise investigatory powers; and
(b)  is investigating, in respect of the co-operative, any allegation of
... .« improper conduct that is the same as or similar to the conduct
described in sub-section (2) of section.219. .
Court ortier

(3) ' An inspector must, on the request of an interested d person, produce a copy of
. -any order made under sub-section 222. _

Hearing in private. . .

222. - :
) (‘f) - Any mterested person rnay apply to the court for an order that a hearing
under this chapter be heard in pnvate and for directions on any matter arising
in the investigation. - .
Right to iegal representatbn
(2) A person whose conduct is being mvestlgated or who i is bemg exammed ata
heanng conducted- under this chapter has the nght to legal representation.
!ncnminatmg siatements ' '

223. __-_.No person is excused from attendmg and giving evldence and producmg documents
to an inspector under. this chapter by reason only that the evidence tends to
incriminate the person or subject the person to a prooeeding or penalty, but no such
evidence may be used or is receivable against the person in any later proceeding
instituted under an Act of Parluarnent, other than a prosecutson for perjury in giving the

_ evidenoe

Prmlege

224.\“ Any oral or wntten statement or. report made by an mspector or other person in an
investigation under this chapter has absolute privilege.

Membershtp shanes included
225.

(1) For the purposes of this section, a security includes a membership share or
an interest in one.

Inforrnatlon respectmg ownership and control
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(2) If the Registrar is satisfied that, for the purposes of chapter 3 or section 9 for
the purposes of enforcing any regulation made under section 11, there is
reason to inquire into the ownership or control of a security of a co-operative .
or any of its affiliates, the Registrar may require any person that the Registrar
reasonably believes has or has had -an interest in the security or acts or has
acted on behalf of a person with such an interest to report to the Registrar or
to any designated person, :

(a) information that the person has or can reasonably be expected to obtain as to
present and past interests in the security; and

(b) the names and addresses of the persons so interested and of any 'person
who acts or has acted in relation to the security on behalf of the persons so

interested.
" Deemed interest in securities '

(3) For the purposes of sub-section (2), a person is deemed to hold an interest in
- a security if _

(a) in the case of a membership share, the person is or is entitled to be
entered in the records of the co-operative as the owner of the
membership share; and

(b)  inthe case of an investment share,

- (i)  the person has a right to vote or to acquire or dispose of the
investment share or an interest in it,

(i)  the person's consent is necessary for the exercise of the
rights or privileges of any other person interested in the
investment share, or :

(i) any other person interested in the investment share can be
- required or is accustomed to exercise rights or privileges
attached to it in accordance with that person's instructions.

Publication

4) The Reg:strar must publtsh in a publication generally available to the public,
the particulars of information obtained under this section if the particulars;

(a) are required by this Act or the regulations to be disclosed; and
(o)  have not prewously been so disclosed.

Attomey and client privilege -

226, Nothmg in this chapter may be construed as affecting the privilege that exists in
respect of lawyers and notaries and their clients.

Inquiries

227.  The Registrar may make inquiries of any person relating to compliance with this Act.
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© . CHAPTERT5
REMEDIES OFFENCES AND PUNISHMENT
Deﬁnitions

228. The deﬁmtions in this section apply in this chapter.

(@) - "action" means an action taken under this Act.

(b) “complainant” means |
) a member or former member;
(ii) a registered holder or beneficial owner, or a former registered holder
or beneficial owner, of a security of a co- -operative or any of its.
afflllates

(i) a director or an officer, or a former d:rector or officer, of a co-
‘operative or any of its affiliates;

© (iv) ' acreditor of a co-operative; or

(v) any other person who, in the opinion of the court, is a proper person
to make an application under this chapter. -

“*(vi)  the supervisory board or a director of the supe'nfisory board.
- (vii)  adirective or director(s).

Commencement of derivative action

(1)  Subject to sub-section (2), a complainant may apply to the court for leave to
- bring an action in the name and on behalf of a co-operative or any of its
subsidiaries, or to intervene in an action to which the co-operative or any of
its subsidiaries is a party, for the purpose of prosecuting, defending or
_ dlsoontinumg the action on behalf of the co-operative or subsidiary.

Condition precedent

(2) No person may bring an action and no person may intervene in an action
brought under sub-section (1) unless the court is satisfied that,

(a) if the directors and supervisory board of the co-operative or its
subsidiary do not bring, diligently prosecute, defend or discontinue
the action, the complainant has given reasonable notice fo the
directors and supervisory board of the co-operative or its subsidiary
of the complainant's intention to apply to the court under sub-section

(1
(b)  the complainant is acting in good faith; and

(c) it appears to be in the interests of the co-operative or its subsidiary to
bring, prosecute, defend or discontinue the action.
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Powers of court

(3)

In an actlon brought or mtervened in under this section, the court may make

~any order it considers approprlate. including an order

(a) authonsmg the complainant or any other person to control the
- conduct of the action,

©* (o)  giving directions for the conduct of the action;

(c)  directing that an amount adjudged' payable by a defendant in the
action be paid, in whole or in part, directly to a former or present
member or to a former or present security holder of the co-operative
or its subsidiary instead of to the co-operative or its subsidiary, or

(d) requiring the co-operative or its subsidiary to pay reasonable costs

‘incurred by the complainant in connection with the action.

Application to court re oppressioh |

© 230.

(1

@

A complainant may apply to the’ court for an order, including an alternate
order, under this section.

© Grounds

If the court receives an application under sub-section (1) and is satisfied that
an act or omission of a co-operative effects a result, that the business or
affairs of the co-operative are or have been carried on or conducted in a
manner, or that the powers of the director and or the supervisory board are or
have been exercised in a manner, that is oppressive or unfairly prejudicial to
or that unfairly disregards the interests of a member or other security holder,
creditor, director or officer of the co-operative, the court may on:ler the
rectification of the matters complained of.

“ Types of order
)

For the purpose of sub-section (2), the court may make any order that it
considers approprrate :ncluding an order :

(a) restramlng the conduct oomplamed of

(b) = appointing a trustee or manager, -

(c) requiring the co-operative to amend an agreement with members
generally or with a member

I(d) regulating the affairs of the co-operatwe by amendmg its statutes or

by-laws or creating or amending a unanimous decision; |
(e) directing an issue or exchange of securities;
(f) directing changes in the directors;

(g)  determining whether a pérson is or is qualified to be a member;

~(n) determining any matter in regard to the relahons between the co-

operatwe and a member
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()  subject to paragraph (6)(c) of section 160, directing the co-operative
- or any other person to purchase shares s of the shareholder (including
investment shares);

() subject ‘to paragraph (6)(0)(1!) of sectlon 160, d:recting the co-

. .operative or any other person to pay to a security holder any part of
the money paid by the securrty holder for securities;

(k) subieot ‘to paragraph _(6)(c)() of section 160, directing the co-
operative to redeem membership shares, repay member loans or to
pay o a member any other amount standing to the member's credit
in the records of the co-operatwe,

'(l) -varymg or settlng aside a transacﬁon 'or contract to which the oo-
~ operative is a party and compensating the co-operatwe or any other
e party fo the transaction or contract;
(m)  directing the production and delivery within a specified time of
financial statements of the co-operative;
(n) directing an audit of the books of the co-operative;
- {0) o oompensatmgan aggrieved person;

) | directmg rectification of the regrsters or other reoords of the co-
operatlve under sectron 232; :

- (q) B Irqundatmg and drssolvmg the oo-operative"
(rj .. : directtng a specrat audrt or an mvestrgatlon under sectron 219; or
(s)_ 'requunng the trial of an issue. -
Duty of dlrectors superwsory board and members .

(4) If an order made under this section drrects an amendrnent of the statutes or
by-laws of a oo-operahve ;

(a)' the directors supervrsory board members and shareholders must
comply with paragraph (3)(c) of this section and

- (b) no -other amendmen’t to the statutes or by~laws may be made wrthout
: the consent of the court, until the court orders othemtse

Excluslon 5

(5) A member or shareholder is not entitled to drssent under section ___O_ if an
BT g amendment to the stalutes is effected under thrs section. . _

Alternate order

(6) An applicant under this sectron mayr apply for an order under section 232
instead of the order under thrs section.

Evidence of member or shareholder approval .not decisive

231 ° i '
(1)  No appllcatron made and no action brought or intervention under this chapﬁer
is to be stayed or dismissed by reason only that it is shown that an alleged
~ breach of a right or duty owed to the co-operative or any of its subsidiaries
has been or may be approved by the members or shareholders, but evidence
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of approval by the members or shareholders must be taken into account by
the court in making an order under section 232 or this chapter.

Court approval to discontinue

No application made and no action brought or intervened in under this

(2) :
chapter is to be stayed, discontinued, settled or dismissed for want of
prosecution without the approval of the court given on any terms that the
court considers appropriate.

Notice

(3).  If the court determines that a stay, diséonﬁnuénde may substantially affect

: the interests of a complainant, settlement or dismissal mentioned in sub-

section (2), the court may order any party to the application or action to give
notice of the application or action to the complainant.

No security for costs

4) A complainant is not required to gwe securrty for costs in an apphcataon made
or action brought or intervened in under this chapter.

Interim costs

5 in an application made or an action brought or intervened 'i.n under this

chapter, the court may at any time order the co-operative or its subsidiary to
pay.to the complainant interim costs, including legal fees and disbursements,
but the complainant may be held accountable for any interim costs so paid on
the final disposition of the appllcatlon or actron

Apphcatlon to court to rectify records

232.

()

If the name of a person is alleged to be or to have been wrongly entered or
retained in or wrongly deleted or omitted from the registers or other records of
a co-operative, the co-operative, a security holder of the co-operative or any
aggrieved person may apply to the court for an order that the registers or
records be rectified. ;

Power of Court

(2

On an apj:-lication Imadé under this sec;tio'n, the court may make any order it
considers appropriate, including an order,

(a) ' réquiring the registers or recoi"ds of the co-operative to be rectified;

(b) restraining the co-operative from calling or holding a meeting or
: allocating or paying a dividend or interest on shares or a patronage
refund before rectification of the registers or records; -

(¢) determining the right of a party to the proceedings to have the party's
name entered or retained in or deleted or omitted from the registers
or records of the co-operative, whether the issue arises between two
or more members or security holders, or alleged members or security
holders, or between the co-operative and a member or security
holder or alleged member or security holder; or

'-(d.) compensaﬂng a party who has incurred a loss by reason of the

- wrongful entry, retention, defehono;omlss:tm
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Application for directions

233. The Registrar may apply to a court for directions in respect of any matter concerning
the Registrar's duties under this Act and, on the application, the court may give any
directions that it thinks fit.

Notice of refusal by Registrar

234.
(W) The Registrar must file all documents that are required to be sent to him or
her under this Act. If the Registrar refuses to file any of those documents, the
Registrar must, no later than twenty one (21) days, after the later of the
receipt of the document and the receipt of any approval that may be required
* under any other law, give written notice of the refusal to the person who sent
© the document, gwmg reasons for the refusal.

Deemed refusal

(2) If the Registrar does not file or give written reasons of refusal to file the
’ “documents within the twenty one (21) days provided for in sub-section (1),
the Registrar is deemed to have refused to file the document.

Appeal from Reglstrar

235.' A person who feels aggneved by a decision of the Reg:strar referred to in any of
7 paragraphs (a) to (f) may apply to a court for an order, mcludmg ‘an order requiring
- the Registrar to change the deCiSIOI'l

(a) to refuse to file in the form submitted any statutes or other documents
- required by this Act to be sent;

(b) to give 2 name, change or revoke a name or refuse to resefve,
aocept, change or revoke a name under this Act,;

()] to refuse to grant an exemption that may be granted under this Act
© andthe regulations.

(d) to refuse to issue a certificate of discontinuance; 5

(e) to issue, or refuse to issue, a certificate of revival or the decision with
- ‘respect to the terms for revwa! imposed by the Regisfrar; or

(__f) to dissolve a co-operative under sub-section (4) of sectnon 204,
Restrammg or compliance order

236. If a co-operative or any director, ofﬁcer employee agent, auditor, trustee, liquidator

of a co-operative does not comply with the Act, the regulations, the statutes, the by-

- laws or a unanimous agreement, a complainant or the Registrar may, in addition to

~ any other right, apply to a court for an order directing any such person to comply with

or restraining them from acting in breach of it. On the application, the court may order
~+compliance and make any further order it thinks fit.

Summary application to court

237.  When this Act states that a person may apply to a court, the application may be made
*" in any summary manner by petition, originating notice of motion or otherwise as the
rules of court provide and subject to any order respecting notice to interested parties

or costs or any other order the court thinks fit.



110 No. 21794 GOVERNMENT GAZETTE, 28 NOVEMBER 2000

Appeal of final order

238. EE A e _
(1) - An appeal lies to the court of appeal of a province from any final order made
by a court of that province under this Act.
Appeal on leave '
(2) An appeal lies to the court of appeal according to the legal processes in the
Repubilic.
'Offences with respect to this Act
239. i " 5 . .
(1) Every person who knowingly contravenes section 12, 24, or 30, 31, 35,
section 44, 45, sub-section(5) of section 46, or any other provision of this Act,
or does not fulfi a duty imposed under this Act is guilty of an offence
punishable on summary conviction. ' e '
Offences with respect to the regulations
(2 ' Every person who, without reasonable cause, mnt@enes a provision of the
regulations or does not fulfil a duty imposed by the reguiations is guilty of an
offence punishable on summary conviction.
* Offences with respect to reports
(3) A person is guilty of an offence punishable on summary conviction if the
person knowingly makes or assists in making a report, return, notice or other
document required by this Act or the regulations to be sent to the Registrar or
to any other person that, -
(@)  contains an untrue statement of a material fact; or
~(b) omits to state a material fact required in it or necessary to make a
statement contained in it not misleading in the light of the
circumstances in which it was made.
Order to comply
240.

(1) If a person is guilty of an offence under this Act or the regulations, the court in
which proceedings in respect of the offence are taken may, in addition to any
punishment it may impose, order the person to comply with the provisions of
this Act or the regulations for the contravention of which the person has been
convicted.

~ Limitation period

(2) A prosecution of an offence under this Act may be instituted at any time
within but not later than two years after the time when the subject matter of
the complaint arose. : '

Civil remedy not affected

(3) No civil remedy for an act or omission is suspended or affected by reason
that the act or omission is an offence under this Act.
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Alternative resolution

241. The Minister may, in accordance with any regulations, provide assistance with
~ respect to the alternative resolution of any dispute relating'to the affairs of a co-
operative.
CHAPTER 16
GUARANTEE FUND
The Fund |
242. A Guarantee Fund may be established in terms of this Act. |
The objectives of the Fund | ‘ -
243, The objectives of the Fund is to,

(a) protect the deposits of members and the public;

- (b) . to assist co-operatives which experience . capitalisation “problems after

registration if, they quallfy in terms of the criteria set out in the by-laws of the
Fund; and ; '

(c) to provide for business recovery or administration in terms of section in
accordance with the criteria set out by the Fund.

Appointment ef the chief executive officer and pereonnel_

244,
(1) The Minister, in consultation with stakeholders must appoint the first chief
executive officer of the Fund.
(2) The chief executive officer may appoint a person or persons who will assist
him realise the objectives and purpose of the Fund.
Amongst persons appointed By the chief'"exec'uti\ie officer, there must be a
financial manager or financial director with the necessary qualifications and
experience to look after the finance of the Fund and answerable to the chief
executlve officer. : :
Purpose of a Guarantee Fund. .
245, :The purpose of Guarantee Fund is the followmg

(1) To receive money from participating co-operatives as a contribution by co- -
operatives and keep it for and on behalf of participating co-operatives
incorporated under this Act.

(2) To invest such moneys for and on behalf of participating co-operatives, which
was contributed into the Fund.

(3) To keep accounts and records of all contributions made by participating co-
operatives whose money is in its possession.

(4) To provide fi nanmal assnetanoe to oo-operatives which needs it by making
funds available to the extent of that co-operative’s contribution or more
depending on the by-laws of the Fund.
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(5) To provide security for cash deposits made by members of village financial
oo-operatwes to the co-operative.

(6) To provide surety or guarantee for co-operatives which qualify in terms of the
by-laws of the Fund to the extent of their contribution whenever it is
necessary to do so, following the criteria set in the by-laws of the Fund.

Accounting and audit
246. P

(1) The chief executive officer must ensure that proper account of the finances of
the Fund is kept. :

) Co—opefatives must be furnished with audited annual financial statement
within six months from the date of the financial year-end of the Fund.

(3) The chief executive office must ensure that the books of the Fund as well as
other areas of management are audited annually.

4) The chief executive officer must ensure that the Fund has an internal auditor

who may work on full-time or part-time basis for the Fund.

Qualifications of an auditor

247.

1) An auditor must be independent.

(2) Have no relationship whatsoever, with the chief executive officer or the
members of the board of d;recﬁors of the Fund.

3) An auditor must have the necessary experience and professional
qualifications and be registered according to the applicable regulations of
chartered accountants.

4) A firm of chartered accountant can be auditors of the Fund.

(5) Any other qualifications which, the Fund may believe are required and
necessary in the interest of good governance of the Fund.

'Appoihhfnent of an auditor

248.  An auditor of the Fund must be appointed by the meeting of co-operatwes which
contribute to the Fund, at an annual meeting. -

249. The auditor must remain in office for one financial year and may be re-appointed at
the end of the financial year, in terms of sub-section (1).

Remuneration of auditors

250. The auditor will be remunerated by the Fund.

Report of the auditor

251.  The auditor must report on the following -

M
2)
(3)

The finances of the Fund.
The decision making process of management.

Corporate governance within the Fund.
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{

- (4) Risk management within the Fund.
(5) The capacity of the employees of the Fund.

(6) Any other matter that is necessary to report on including but not limited to
irregularities if any.

| Report to the audit committee
|

252,

; (1) The board of directors of the Fund may appoint an audit committee, and the

_ chairman of that audit committee must have financial qualification and
experience. _

(2) The auditor must report on its audit to the audit committee before the
finalisation of the annual financial statement.

' (3)  The audit must be done according to the Generally Accepted Auditing
Practice. :

(4)  The auditor must have the right to report directly to the board of directors of
the Fund on any irregularity if,

(@) it initially discussed the matter with the chief executive officer and the
financial director, - -

(b) the persons referred to in paragraph (a) failed to give adequate
explanations or attend to the matter;

(¢} the audit committee was informed in a meeting and despite this
information failed to take necessary steps to correct the situation;

(d) three months after the report as explained in paragraphs (a) to (c),
the situation remains unattended even when advise was given by the
auditor to resolve the issues or to prevent repetiton of the
irregularities; and

(e) there appear to be mismanagement of funds or failure to invest
funds contributed by co-operatives efficiently in the interest of Fund
for the benefit of the co-operatives, even where there are no negative
market forces impacting on investment generally.

Financial report to co-operatives I

253. Co-operatives must be furnished with six monthly reports on the performance of their
contributions received and invested by the Fund.

Board of Directors of the Fund

254. Co-operatives must in respoﬁse to the request by the Minister, nominate persons who
can serve on the board, taking into account the required skills and qualifications for
appointment to the board set out in the invitation.

255.  The first board of directors of the Fund, will be appointed by the Minister as set out in
sub-section (1) and subsequent boards may be appointed according to the provisions
of the by-laws of the Fund.

256.  Principles applicable to the non-appointment of certain persons to the board of
~ directors of the Fund, will be similar to those applicable to non-appointment of certain
persons to the supervisory board and the executive managers of the co-operatives

found in chapters 11 and 6 of this Act.
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Meetings of the board

257.

258.  The board must ensure that —-

(1)  Minutes of the meetings of the board of directors are orepared and kept.

(2) Those who attend the meeting, and are directors of the board sign a register.

(3) Conflicts of interest are disclosed at the earliest possible time before the
board considers a matter in which there is conflict and before it takes a
decision a matter.

(4) A director who has an interest in an issue before the board for consideration
does not participate in the deliberations or decision making process regarding
that particular matter.

(5) Directors do not fall to attend meetings wuthout prior notice to the chairman
and secretary of the board.

(6) It works as a collective and the duty of care, good faith, skills and trust
prevails in the board. -

(N Executive employees furnish financial reports and other written reports with
regard to the management of the Fund.

(8) At all times the interest and success of the Fund is paramount.

259. The by-laws of the Fund may set out the procedures of the meetings of the Fund, on
condition that that meetings of directors of the board are not held less than the
number of t!mes referred to in seotlon 261. _

Contributions by co-oporatives

260. Co-operatives must contribute to the Fund every month or in a lump sum for its
annual contribution.

261.  The contribution of co-operatives referred to in chapter 18 will be equal to 1% of the
risk bearing assets to protect the deposit. and investments of members in addition it
will contribute an amount to be determined in the by-laws of the Fund for the capital
contribution of the said co-operatives by members. ;

262. The contribution of other oo-operaﬁves will be equal to 0,5% per annum of its actual

The board must meet at least once every three months. The meetings can be held
at the Office of the Fund or by telephone conference if the directors are unable to
attend the meeting in person.

annual turnover unless specifically provided for in the by-laws of the Fund.

Initial capital of the Fund

264.

264,

265.

The Minister must ensure that the initial capitalisation of the Fund is paid into the
account of the Fund at the establishment of the Fund.

The initial capital of the Fund will be an amount allocated to the Fund by the Minister
with the approval of the Minister of Finance. _

The Fund will be obligated to repay the money adVaoced to it as soon as the Fund is
financially able to do so, unless the government decides otherwise.
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Salary expenditure of the Fund

266. Management must ensure that not more than --- of the initial capital provided and the -
contributions of the Fund are used for salaries including the: fees payabie to the
directors of the Fund.

. 267. The board will draw a contract with the chief executive officer and the financial -
manager (“executive employees”) which, will set out the following ~

(1) The terms and conditions of their employment with the Fund, include their
' salary and duration of such employment.

(2) Performance measurements which, will be used to determine the
performance of the executive employees.

3) Salary increase(s) and bonus(es) of the executive employees of the Fund
- depend on the performance of ‘the Fund ‘in' any financial year.  The
+ percentage will be measured by the real rate of returns

(4) The board of directors, upon consultation wrth the Minister wsll do salary
increase of executive employees.

Dlrectors fees

268. The first directors fees payable per meeting attended will be determined by the
Mlmster and

(1) no dlrector will recewe afee 1f he fa:ls to attend a meetmg
(2)  directors will be reimbursed for their travel costs.
@) the increase of dlrector fees will be: Ilnked to the performance of the Fund.

4) ' the sub-committee must make recommendations to the board, for forrnuia to
be used to determine such increases, which will make recommendatlons to
the Minister. . .

(5) = Fees payable will be commensurate to that payable in th_e market. -

Financial assistance to co-operatives

268,
1) A co-operatlve which needs collateral for working capd}al may appiy to the
Fund requesting the Fund to stand it surety to any person who is provmg it
“with finance to the extend of its contribution. Lo
(2)  Abusiness plan and proposal must accompany the application.

(3) Submit its income statement and annual ﬁhanciai statement of the year .
- preceding or during the year of application.

4) The Fund must not give a loan to a village financial co-operative from the |
funds contributed for risk bearing assets.

(5) Upon receipt of the loan the co-operative must utilise the money lent to it for
the purposes it was requured and the Fund may oversee the use of thls
money. .
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(6) A co-operative may not apply for more than 50% of the money standing in
their credit in its account with the Fund unless the by-laws of the Fund
provide differently.

(7) ~ The Fund may set out the lending and guarantee criteria from time to time
depending on the prevailing circumstances, which will ensure that it remains
financially viable.

Avoiding insolvency
270.  In cases of liquidation of a co-operative because of insolvency —

(a Where the co-operative has applied for business administration or business
recovery administration or re-organisation the Fund must if it is satisfied with
information it received and from the auditors of the co-operative (including
those appointed by the advisory board) assist the co-operative.

(b}  The Fund must monitor progress made by the co—oberati've through financial
information furnished to it monthly and its own investigation of the co-
. operative. _

(c) The Fund must have the right to access the books of the co-operative and
any documents it deems necessary to enable it to evaluate the position of the

“co-operative. ﬁ
271.  The assistance given the co-operative does not give the Fund the right to control and
' administer the co-operative. ' o
. Other criteria

272.  Despite the provisions of this chapter, the Fund may set out its own criteria to provide
financial assistance and any other assistance to co-operatives.

Dissolution of the Fund

273. ;

(1) Before the Fund can be dissolved a meeting of all co-operatives contributing
to the Fund must be called in which the Minister will be present or
represented. The co-operatives must be given notice and the agenda for
discussion must be included in the notice.

2) The co-operatives must -
(a) be advised of the reasons to dissolve;

(b) furnished with all the relevant information which will enable them to
make value judgment; and

(¢) be furnished with the valuation certificate of the Fund.

(d)  vote on whether or not to dissolve the Fund. A decision taken by
two-thirds majority of those present at the meeting and entitied to
vote is binding on all co-operatives.

(e) ensure that there are no creditors owed by the Fund. If there are
' any creditors they are advised of the plans to dissolve and liquidate.

(3) Any co-operative or co-operatives which applies to court fo stop or opposes
the application to confirm the dissolution of the Fund referred to in paragraph
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(2)(b) will bear the. legal costs and related costs of those in favour of
dissolution unless the court decide dlfferently "

(4 The oo-operatwes may —

(@ Appoint a Ilqwdator or quuldators from the list of liquidators
recommended by the Master of the High Court. :

(b) Apply to the High Court to confirm the decision taken by them to
liquidate the Fund to give the liquidator the necessary authority.

(c)  Electacommittee, which will oversee the liquidation process.

(d)  Give the committee the power to take legal actions if necessary to
ensure that the liquidation process is finalised without delay.

(5) The Itquldator must ~

“(a) lrmte all creditors of the Fund to submit their claims to him, which
may have to be proved, should the liquidator so request, pendmg the
dlssolutlon and liquidation of the Fund ;

(b) divide the liquidated assets of the Fund equitably amongst the co-
operatives taking into consideration their contribution to the Fund and
_ any surpluses.
() ensure that the liquidation costs are kept to the minimum and there |s
sufficient money to cater for his fees.

(d) ensure that all creditors entitle to be paid are paid.

“(e)  Abides by the highest standard of a person in hls professlon and is
transparent in the process.

Insolvency

274.  In case of the insolvency of the Fund, the applicabte‘law will be the prevailing law of
insolvency of the Republic. K

CHAPTER 17
AGRICULTURAL AND FARMERS CO-OPERATIVES |

275. This chapter is an additional requirement applicable to co-operatives, which carry on
business in agriculture and farmmg activities. In this chapter manufacture means to

produoe and vice versa,
Agricultural co-operative
276.  In addition to the requirements of statutes of co-operatives in section 21 -

.{1:) The statutes of an agncuttural co-operatwe must state that the oo-operatwe
may carry out one or more of the following objects — -

(@ to undertake_ the marketing of any agricultural product, anything that
is derived from agricultural product, and for such purposes acquire,
or acquire control over , any agricultural product or any such thing or
- - dispose of it; or to process it or manufacture any article from it and is

., dispose of it ; g
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(b)  to hire, buy, produce, sell or supply services or things required for
purposes of farming,

L (c) to hire, buy, acquire, produce any article for consumption,

(d) to hire, establish, use or make facilities available for use in
connection with farming,

(e) to render services which are necessary and useful in farming;

f) to render any other services, including services which relate to
buying, selling and hiring of fixed agricultural property, -

(9) to farm and dispose of farming products process products or
manufacture articles and dispose of them,

(h)  to undertake insurance busmess which relates to farming risks for
farmers. - _

- (2) Secondary and agriculturél co-operativss may carry out ah}? of the objects of
.primary agricultural co-operatives, and also —

(a) engage ih insuranoe business in respect of all ﬁsks despite section 5,

(b) - establish and administer pensnon funds, provident funds and medical
aid schemes.

Other objects
277.

@) A farmers co-operative may carry out one or more of the objectives réferred
to in paragraphs 2(1) (a) to (h).

(2) A secondary and federal farmers co- operatwe may carry out any of the
ob]ects of a federal agricultural co-operative.

278, - The Insurance Act wtll not apply to federal agricuitural co-operattves and federal
farmers co-operative with regard to a scheme of arrangemenlas

Membership

279. : |
(3) The minimum number of members of an agricultural co-operatives and

farmers co-operative (including a primary agricultural or special farmers co-
operatives) must not be less than two.

(4) The minimum number of members of a secondary and fedsral agncultural or
* farmers co-operative must not be less than two. : _

' Securlty for production credit and loans

280. Aslongasa CO—operative has a claim on its member as a result of a debt owing to it
for farming or agricultural purposes including fuel, spare parts, fertilisers, plants
materials, agricuitural remedies, packing materials, livestock, feeding stuff supplied
by the co-operative, fumigating, spraying or cleansing operations or. repair services
provided by the co-operative, electricity supplied by the co-operative, or money
advanced to him for purposes of production, ownership in the things referred to
herein remains that of the co-operative despite delivery.
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281.

) The products produced or acquired by the farmer or member after the
assistance given him by the co-operative, are deemed pledged to the co-
operative as if they were delivered to the co-operative, under the principles
applicable in the law of pledge in the Republic. The farmer or member is
prohibited from selling these products or using them as security to a third
party without the co-operative’s written consent. '

(2) The farmer or member of the co-operative referred to in sub-section (1) will
be required to indicate to the co-operative the agricultural products deemed
pledged or the land on which such products are being produced or where the
livestock is which is the subject of the deemed pledge, furnish names of
other co-operatives in which he a member and the extent of his debt to other
co-operatives and other third parties and whether or not the products and
livestock referred to herein are pledged.

(3) A farmer or member of a co-operative will be required to explain to the co-
operative or its representative what became of the products if they cannot be
found on inspection by the co-operative.

(4) If the products and / or livestock pledged to a co-operative are found fo be
pledged to other co-operatives these will be deemed to be pledged to the co-
operatives jointly to the extent of the indebtedness by the farmer or member
and have to share the proceeds of these products and / or livestock
proportionate to their claims irrespective of who has possession of them.

(5) The affected co-operatives must send notice to the other co-operative
advising it of its interest and will be entitled to divide the proceeds accordingly
provided that the affected co-operative has proof of its claim.

(6) - The farmer or member and the third party from whom he intends requesting
finance or who provides him with finance for purposes of farming operations
must ask the co-operative which has a deemed pledge over the farmer or
member’s products to waive its rights, which, must not be refused unless the
estimated value of the products on the farm are insufficient to cover its debts
and that of the third party.

(7) If there is a dispute regarding the estimated value of the products the. insurer
of products must be requested to evaluate and the value given by him or her
will be final and binding to all parties as an expert. The request and valuation -
must be completed within seven (7) working days.

(8)  If the co-operative agreed to waive its rights in terms of sub-section (6), the
third party may only sell in execution (pursuant to a court order) agricultural
products or livestock referred to in this section, with the written consent of the
co-operative and pay to the co-operative what is due to it.

9) N however, the co-operative is of the view that the sale in execution will
prejudice its claim for the debt owing and secured by the deemed pledge it
may refuse to give permission to sell.

282. The farmer or member may use the products referred to in this section for
consumption with his workers and family within reason.

283.  Any one who contravenes this sub-sections (1), (2) and (3) of section 286, is guilty of
an offence which is punishable in terms of this Act or in terms of the prevallmg laws of
the Republic for the offence
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CHAPTER 18
FINANCIAL SERVICES CO-OPERATIVES

284.  This chapter is an additional requirement applicable to co-operatives, which carry on
business of credit unions, co-operative banks, savings and credit co-operatives,
village banks and other financial service co-operatives. _

Credit unions, co-operative banks, savings and credit oo-operatwes, v:llage banks, and
other financial services co-operative g

285. In addition to the requirements of statutes of co-operatives in section 21:

()

@)
()

)

()

‘Name

6

The statutes of a credit union, village bank, co-operative bank and other
financial services must state that its business relates to the following —

(a) to receive and deposit money from its members,

(b)” toloan money to its members,

(c) to invest money on behalf of its members,

(d) to stand surety on behalf of its members to any person including a
body corporate to the extent of the member's deposit in the ‘co-
operative unless the by-laws of the co-operative provides differently;

(e) to render any other banking and financial services.

A co-operative which is engaged in the business of a credit union, savings

and credit, village bank, co-operative bank and other financial services
business, must register and be a member of a self regulating body in terms of

_the requirement of the exemption of the Banks Act.

The co-operative must comply with all the requirements of the seif regulating
bodies as well as the exemption given self regulating bodies by the Registrar
of Banks signed by the Minister of Finance in government gazettes from time

to time.

The co-operative must ensure that it keeps abreast with any and all
developments that may arise which relate to the exemptions of self regulating

bodies.

The statutes may provide for investment and savings instrument, which are
known by terms, which are in conflict with the terms used in this Act. Such
terms must be interpreted bear the meaning in this Act.

The statutes of a credit union, co-operative bank, savings and credit co-
operative, village bank and other financial services co-operative must
provide that the name include the words “co-operative limited” or “co-op

limited or Itd".

Deposit from the public

286. The co-operative undertakes not to receive deposits from the general public except
“from its members
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Appointment of directors

287. No person who has been found guilty of misappropriation of funds or corruption can
be appointed a director or manager of the co-operative.

Interest

288. When charging interest to non-members to whom money has been lent the co-
- operative must observe the provisions of the Usury Act of 1968. .

Establishment of a self-regulatory body for all co-operatives in this chapter
289. | o
' '(1)' " The Registrar has the authority and power to register a national seif-
: regulatory body which comply with and operates in line with the framework of
exemptions of the Banks Act provided for by the Minister of Finance.

(2) All self-regulatory bodies-currently in place established with the approval of
the Registrar of Banks must within five years from coming into operation of
this Act dissolve and form part of the national self-regulatory body established
with the permission of the Registrar.

3) The national self-regulatory body referred to in this Act, will be regulated in
" terms of the regulations made in terms of this Act.

CHAPTER 19
HOUSING CO-OPERATIVES

290.  This chapter is an additional requirement applicable'to co-operatiﬁes which carry on

business of building houses, providing housing, hiring houses, selling houses and

materials or products that relate to housmg to their members.
Sﬁtutes of a housing co-operatlve
291. In addition to the requirements of statutes of cd-operalives in section 21-

(1) -The statutes of housing co-operative must state the folldwing -

(a) The name of a housing co-operative must include the following
- -~ words, Housing co-operative” or “Housing co-op”. ' E

(b) Thé purpose and objectives of the co-operative.
(c) Despite section 19, members of housing co-operative may not be
less than ten.

_ (d) The business of the co-operative is primarily to provide housing for its
' . members including hiring, buy and sell houses.

(e) The co-operative may acquire land, develop land for purposes of
housing, and manage building,

® The secondary business of a co-operative is to acquire and / or to
produce or manufacture products which, can be used for building or
erecting houses including walls or fences. The manufactured
products may be sold, to members and the public. -

(9) co-operative must conduct at 40% of its business with its members.
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Members of a not for gain housing co-operative

(2) Members of housing co-operatives need not provide the initial capital of the
co-operative. :

Termination of membership

(3) ‘Upon termination of membership of a member, and the member does not
owe the co-operative for the house, the member must be paid any additional
- contribution or investments he or she he may have made and which is due to

him or her under the statutes and by-laws.

Housing co-operatives not for gain

4) In the case where a housing co-operative is a co-operative not for gain it
must state, a co-operative not for gain or does not make distributable profit, if
the house is still owed by member upon termination of membership the
member must return the house to the co-operative.

. Property of housing co-operatives for gain

Name

292.

(5) The statutes must state that in the case of a co-operative referred to in sub-
section (3), upon dissolution of a co-operative and its liquidation, any surplus
after paying the creditors of the co-operative remaining must be transferred to
a co-operative with similar objectives and which does not distribute profit or is
not a co-operative for gain.

1 The statutes of a housing co-operative must provide that the name of the
housing co-operative must include the words "housing co-operative limited”,
or "housing co-op limited or itd",

Statutory reserves

293.

294,

Housing co-operative must ensure that it has a stafutory reserve equal to at least half
of its share capital.

CHAPTER 20
WORKER CO-OPERATIVES

This chapter is an additional requirement applicable to workers co-operatives, which
carry on business of providing work to their members.

Definition of "worker co-operative"

295.

(1) For the purposés of this Chapter, "worker co-operative” means a co-operative
whose prime objectives are to provide employment to its members and to
operate an enterprise in which control rests with the members.
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Requirements of statutes

* (B

o

‘The statutes of a worker co-operative must provide that

(a) no person may be admitted to membership unless the person is an
individual and an employee of the co-operative; and

(b) the maximum membership investment payable by a person to be a

member may not be more than fifty per cent of their expected -annual
_salary.during the first year of their membership, unless any amount in
excess of that amount is also paid equally by all persons who are
members.

The statutes of workers co-operative must prowde that membership is
restricted to natura! persons only. X

o '__:_.Non-rnember employees

(4}

. Despite sub-section (2), a worker oo-operatwe may provude employment to

non-members if, not later than five years after the incorporation of the co-
operative or the acquisition of a business by the co-operative, not less than
seventy-five per cent of its permanent employees, - those of any entity

'_ controlled by it are members. -

; '-Permanent employees

)

By-laws
296.° -

)

For the purpose of sub-section (3), the following persons are not permanent
employees:

' (@) - aperson who is employed ona probatuonary penod of less than one

year; or

(b) ‘a person who is under contract for a p'eriod of Iess- than two years.

.. The by-law_s of a worker co-operative in addition to 'me-general_provision on
co-operatives under section 25, must include -

(a) any obligation of a member to provide capital to the co-operative

which capital, if requured must be applied falrly to all members;

(b) subject to sub-sections (2) and (3), the manner in which the
membership of a member may be terminated; _

_ (c)__ the procedure for allocatlng, crediting or dustnbutmg any surplus

earnings of the co-operative, including that not less than fifty per cent
of those earnings must be paid on the basis of the remuneration
earned by the members from the co-operatwe or the Iabour
contributed by the members to the co-operative,

(d) the period of probation of an appllcant for membership, which may
. not be longer than three years; _ _ ,

(e) " how work is to be allocated;

() a provision for the laying off or suspending of membérs when there is
a lack of work; and .
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(9) a provision for the recall of members to work.

Termination of membership

)

If the by-laws authorise and gives the directors of the supervisory board the
powers to terminate membership of a member, the provision must state that
such termination must be based on good reason, and it must include the right
of the affected member to appeal to the members.

(3) Despite sub-section (4) section 53, the by-laws may require that an appeal
from the decision of the supervisory board may be launched within seven
days after the member receives notice of the termination of membership. -

Laid-off member | __ | |

4) A temporary lay-off of a member does not result in termination of their
membership. After a member has been laid off and two years have elapsed -

_ after the date of the lay-off without the member having resumed empioyment. -
with the co-operative, the directors or the members may, in acoordanoe with
the by-laws, terminate the membershlp of the member.

Confirmation on appeal |

(5) A decision of the directors to terminate the membership of a member is |

confirmed if the members, at a duly called meeting of the members, do not
reverse the directors’ decision. _ :

e e gl

Deemed confirmation

(6)

. Name

287 .. . -
(1)

Directors

If a meeting of the members is duly called to consider the appeal of a
terminated member and a quorum of members is not available for the
meeting, the directors must call a second meeting to be held, not later than
seven days after the first meeting, despite any provision in this Act, which set

out the procedures for a meeting. |If, at the second meeting, there is no

quorum of members, the decision of the directors is deemed to have been
confirmed.

TI'Ié statufes of a worker co-operative must provide that the name of the
worker co-operative must include the words "worker co-operative limited", or
“worker co-op Iimited or itd",

298.  Despite anything in this Act,

(@
(b)

Reorganisétion

not less than eighty per cent of the directors of a worker co- operatwe must be
members that are employees of the co-operative; and

. the managing director of a worker co-operative will be an executive director of

the board of the co-operative.

299. .. A worker co-operative may not be a party to a fundamental change to its business
unless the change is authorised by a vote of not less than seventy five per cent of the

members present at the meeting.
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Dissolution

300. The workers' co-operative may be dissolved in the same way as provided for in
chapter 13, of this Act.

CHAPTER 21
TRANSPORT CO-OPERATIVES

301. This chapter is an additional requirement applicable to co-operatives, which carry on
the business of taxis or other land transport and acquisition of vehicle parts, fuel and
related products used in transportation.

Application of other Acts

302.  All land transport co-operatives must in addition to the provisions of this Act comply
“with the provincial and national laws relating to land related transportation, unless the
said provisions are contrary to this Act and will result in the transport co-operative not
operating its business on co-operative principles.

Name
303. '
1) The name of a taxi co-operative must include “taxi co-operative limited” or
“taxi co-op limited or Itd" at the end. '
(2) Other transport co-operatives’ names must include “transport co-operative” or
“tr_ansport co-op” or similar names describing the nature of its business.
o 3) Any person or body corporate or entity which is not registered as a co-
" operative referred to in this chapter, must not use names referred to in sub-
. SeCtIOﬂ(1) and (2).
Membership

304. Despite paragraph (1)(a) of section 17, taxi owners, bus owners and other public 2
transport owners who apply to be mernbers of a co-operative, may not be accepted
- as members of a co-operative, if they do not comply with Acts referred to in section
- 302. :

General

305. ;
@))] The Registrar of co-operatives may reject applications of incorporators whose -
members do not comply with the !aws or Act referred to in section 302.

(2) If following the registration of a transport co-operative, this co-operative
permits the admission of members contrary to section 308, the said co-
operative is guilty of an offence and the Registrar may de-register it.

(3) Statutes and by-laws of a co-operative must provide for non-acceptance of
members who do not comply with laws and Acts referred to in section 302.

(4 The Registrar may require the applicant(s) to prove compliance with the laws
" and Acts referred to in section 302.



126 No. 21794 GOVERNMENT GAZETTE, 28 NOVEMBER 2000

By-laws

306. The by-laws of the co-operative referred to in this chapter must not provide for
anything contrary to the provision on by-laws set out in chapter 2.

CHAPTER 22
MEDICAL CO-OPERATIVES

307. This chapter applies to co-operatives, whose members carry on business of medical
. - practitioners or any other medical profession including medical specialist, medical
doctors, nurses, radiographers, psychologists, medical  technologists,
physiotherapists and other related services in medical care, in addition to the
provisions of this Act. :

Application of other Acts

308. All persons referred to in section 307 must in addition to the provisions of this Act
comply with the laws, Acts and professional regulations, which regulates them.

Name

309. - The name of the .cd-operative referred to in this chapter, must include the descriptive
name of members profession in addition to the word “co-operative” or “co-op” at the
end.

Membership |

310. Despite paragraph (1)(3) of section 17, only persons described in section 307, who
apply to be members of a co-operative, may be accepted as members if, they are
registered as such under their professional regulatory body.

General

311. ' : - _

) The Registrar of co-operatives must reject applications of incorporators

whose members do not comply with the laws or Act or regulations regulating
professionals referred to in section 308..

2) If following the registration of a medical co-operative, this co-operative
permits the admission of members contrary to section 310, the said co-
operative is guilty of an offence and the Registrar may de-register it.

(3)  Statutes and by-laws of a co-operative must provide for non-acceptance of -
members who do not comply with laws or Acts or regulations regulating
professionals referred to in section 308. _

4) The Registrar may require the applicant(s) to prove compliance with the laws
and Acts referred to in section 308.

By-laws

312. By laws of the co-operatives referred to in this chapter must not provide for anything
contrary to this chapter.
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CHAPTER 23
- MISCELLA_N;EOUS PROVISIO_NS _
False statements

313.  Any person who in any application or return, report or other document under this Act
wilfully furnishes information or makes a st_atement which will be guilty of an offence.

Penalties for offences

314. Any person convicted of an offence under this Act will be liable to a fine not

exceeding R50 000.00 or imprisonment for-a period not exoeedlng 24 months or to
both such fine and such imprisonment.

Appeal to the Minister

315. Co-operatives, members of co-operatives, federations and supervrsory boards may
' appeal to the Minister any dBCISIOI'I of the Registrar '

Closed co—operat:on

316.  The Registrar may in his sole discretion declare a co-operative that does not do
~  business with non-members a cfosed co-operatave and issue lt wnth a close co-
- operative certificate. - 3, : S

317.  If after issuing a closed co-operative certificate under section 319, the Registrar is no
longer satisfied that the closed co-operative is not doing business with members only,
he or she must revoke the close co-operative certlﬁcate and the co-operahve will
oease to be a closed oo—operatlve . :

Exclusron of Insurance Act
318.  The provision of the Insurance Act does not apply to all co-operatzves in respect of its
activities in so far as they relate to a scheme or arrangement in terms of the statute of
the co-operative under which the amount of the benefits afforded by such scheme or

- arrangement is not guaranteed and the liability to the amount standing to the credlt of
- a fund specially maintained in respect of such claim. -

Submission of returns to the Registrar electronically _-
319. Co-operatives may submit returns to the Registrar electronically.

Repeal of laws and sayings _

320.

(1) Subject to the sub-seotaons (2) the Iaws SpEClﬁed in Schedule 1 are repealed
by th:s Act. __

(2) Anythmg done under the provisions of the law repealed by sub-section (1)
and which may be done under the provisions of this Act, are deemed to have
been done under this Act. \

Short title and commencement

321.  This Act is named the Co-operatives Act ---of 2000, and will come into operation on a
date fixed by the State President by proclamation in the Gazette.

127
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