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GENERAL NOTICES

NOTICE 912 OF 2012
DEPARTMENT OF COMMUNICATIONS
SOUTH AFRICAN POSTBANK LIMITED AMENDMENT BILL, 2012

I, Dina Pule, Minister of Communications, hereby publish the proposed South African
Postbank Limited Amendment Bill, 2012.

Interested persons are invited to provide written comments on the proposed
amendment Bill, within 30 working days from the date of publication of this notice at any
of the following addresses:

Post: For Attention:
Mr. Willie Vukela
The Director: Postal Policy Development
ICT Policy Development .
Department of Communications;
Private Bag x 860
Pretoria
0001:

or deliver to: First Floor, Block A3
iParioli Office Park
1166 Park Street
Hatfield, Pretoria

Please note that comments received after the closing date may be disregarded. Please
contact Ms Dimakatso Mojela at 012 427 8106 for any enquiries.

M A PULE, MP
MINISTER OF COMMUNICATIONS
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REPUBLIC OF SOUTH AFRICA

SOUTH AFRICAN POSTBANK
LIMITED AMENDMENT BILL

(As introduced in the National Assembly (proposed section 75); explanatory summary of
Bill published in Gazette No. of 2012)
(The English text is the official text of the Bill)

(MINISTER OF COMMUNICATIONS)

[B—2012]
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GENERAL EXPLANATORY NOTE:

[ | Words in bold type in square brackets indicate omissions from
existing enactments.
Words underlined with a solid line indicate insertions in
existing enactments.

BILL

To amend the South African Postbank Limited Act, 2010 (Act No. 9 of 2010), so as to amend any provision
that may negatively affect the operational autonomy and independence of the Office for Banks; to remove
any inconsistencies with the Banks Act; and to provide for matters connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:—
Amendment of section 1 of Act 9 of 2010

1. Section 1 of the South African Postbank Limited Act, 2010 (Act No. 9 of 2010) (hereinafter referred to as the
principal Act) is hereby amended by the deletion of the definition of “Registrar of Banks”.

Amendment of section 3 of Act 9 of 2010

2. Section 3 of the principal Act is hereby amended by the substitution for subsection (2) of the following
subsection:
“(2) Notwithstanding section 32 of the Companies Act [and section 37 of the Banks Act], the Post Office shall,
upon incorporation of the Company, be the sole member and shareholder of the Company.”.

Deletion of section 4 of Act 9 of 2010

3. Section 4 of the principal Act is hereby deleted.
Deletion of section 8 of Act 9 of 2010

4. Section 8 of the principal Act is hereby deleted.
Amendment of section 9 of Act 9 of 2010

5. Section 9 of the principal Act is hereby amended -
(a) by the substitution for subsection (1) of the following subsection :
“(1) [Subject to sections 4(4) and 26(2) and (3), and subsection (3), the] The Company has the powers to
enable it to realise the object referred to in section 2[, which include the power to—
(a) purchase or acquire any movable and immovable property;
(b) manage, insure, sell, lease, mortgage, dispose of, give in exchange, work, develop, build on,
improve, turn to account or in any way deal with all of its assets;
(c) operate its business, products or services as set out in the articles;
(d) raise funds; '
(e) conclude joint ventures and other commercial agreements with third parties in order to promote
and advance its business;
(f) render any or all of its services through the physical assets, systems, employees and general
infrastructure of the Post Office;
(g) invest money in accordance with an investment policy made by the Minister, with the concurrence
of the Minister of Finance;
(h) borrow money, other than for temporary interbank borrowing, in accordance with a borrowing
policy made by the Minister with the concurrence of the Minister of Finance; and
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(i) lend money in accordance with a lending policy made by the Minister, with the concurrence of the
Minister of Finance].”;

(b) by the deletion of subsection (3).
Amendment of section 13 of Act 9 of 2010

6. Section 13 of the principal Act is hereby amended by the insertion of the following paragraph in subsection (1)
after paragraph (g):

“(h) is not fit and proper to hold the office of a member of the Board of a banking institution as contemplated in the
Banks Act.”.

Amendment of section 14 of Act 9 of 2010

7. Section 14 of the principal Act is hereby amended -
(a) by the substitution for paragraphs (a) and (b) of subsection (1) of the following paragraphs:

“(a) by notice in at least two national newspapers and in the Gazette, invite interested persons, within the
period and in the manner determined in the notice, to submit the names of persons envisaged in section
12(1)(a) [that are fit and proper persons to hold the office of a member of the Board of a banking
institution, as contemplated in the Banks Act]; and

(b) in writing invite the Post Office, [acting with the concurrence of the Registrar of Banks]_as
contemplated in section 8(5) of the South African Post Office SOC Ltd Act, 2011 (Act No. 22 of 2011), to
submit the names of persons envisaged in section 12(1)(b) [that are fit and proper persons to hold the
office of a member of the Board of a banking institution, as contemplated in the Banks Act].”;

(b) by the substitution for paragraph (d) of subsection (4) of the following paragraph:
“(d) [with the concurrence of the Registrar of Banks,] whether a candidate is a fit and proper person to
hold the office of a member of the Board of a banking institution, as contemplated in the Banks Act; and”;

Amendment of section 15 of Act 9 of 2010

8. Section 15 of the principal Act is hereby amended by the deletion in subsection (2) of paragraph (e).
Amendment of section 18 of Act 9 of 2010

9. Section 18 of the principal Act is hereby amended by the substitution for paragraph (a) of subsection (3) of the
following paragraph:

“(a) must have the qualifications or experience relevant to the functions of the Company and must be fit and proper
to hold the office of a chief executive officer of a banking institution as contemplated in the Banks Act;”.

Amendment of section 25 of Act 9 of 2010

10. Section 25 of the principal Act is hereby amended -

(a) by the substitution for subsection (1) of the following subsection:
“(1) The Minister may, [with the concurrence of the Minister of Finance] until such time as the Company is
registered as a banking institution in terms of the Banks Act, direct the Company to take any action specified by the
Minister if the Company—
(a) is being mismanaged;
(b) fails to perform its functions effectively or efficiently;
(c) has acted unfairly or in a discriminatory or inequitable way towards a person to whom it owes a duty under this
Act; or
(d) has failed to comply with any law or any policy envisaged in this Act.”;

(b) by the substitution for subsection (3) of the following subsection :
“(3) If the Company fails to remedy the situdtion within the stated period, the Minister may|[, with the concurrence
of the Minister of Finance]— '
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(a) after having afforded the Company a reasonable opportunity to be heard; and
(b) after having afforded the Company a hearing on any submissions received,
replace the members of the Board in the same manner as the departing members have been appointed or, where
circumstances so require, appoint a person as an administrator to take over the relevant function of the Company.”.
Amendment of section 26 of Act 9 of 2010

11. Section 26 of the principal Act is hereby amended by the deletion of subsections (2) and (3).
Insertion of section 26A of Act 9 of 2010

12. The following section is hereby inserted in the principal Act after section 26:

“Application of Banks Act

26A. In the event of any conflict between the provisions of the Banks Act and this Act, the provisions of the Banks
Act shall prevail.”

Substitution of section 30 of Act 9 of 2010
13. The following section is hereby substituted for section 30 of the principal Act:
“Transitional provisions
30. (1) Notwithstanding the repeal of sections 51(1), (3) and (4), 52, 53, 55 and 58 of the Postal Services Act by
section 31, until the [Company is registered as a bank as contemplated in section [4(2),] former Postbank is

transferred as contemplated in section 7, the former Postbank continues to function without any interruption, as if
those sections have not been repealed.

(2) Any exemption under the Banks Act applicable to the former Postbank immediately prior to the transfer date.
shall apply to the Company until the Company is registered as a bank as contemplated in section 2.”.

Short title

14. This Act is called the South African Postbank Limited Amendment Act, 2012.
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MEMORANDUM ON THE OBJECTS OF THE SOUTH AFRICAN
POSTBANK LIMITED AMENDMENT BILL, 2012

1. BACKGROUND

1.1

1.2

1.3

1.4

1.5

1.6

1.7

The South African Postbank Limited Act, 2010 (Act No. 9 of 2010) (“the Postbank Act™) was assented to
on 1 December 2010 and commenced on 22 July 2011. The purpose of the Postbank Act is to provide for
the incorporation of the Postbank Division of the South African Post Office; to provide for the transfer of
the enterprise of that Division to the new Postbank company and to provide for the governance and
functions of the Postbank.

The Postbank Act provides, among other things, for the corporatisation of the Postbank and stipulates that
it must be registered as a bank after it has satisfied the requirements of relevant banking legislation.

Some provisions of the Postbank Act impact significantly on the operations of the Office of the Registrar of
Banks of the South African Reserve Bank (“the Office for Banks™). The effect of these provisions is that
they provide the Postbank with an unfair advantage over other registered banks in that the Postbank will
benefit from the award of a banking license without having met the Office for Banks’ licensing criteria or
undergoing the same rigorous supervision as other registered banks.

The Office for Banks is responsible for, among other functions, registering institutions as banks, enforcing
all the requirements of the Banks Act, 1990 (Act No. 94 of 1990)(“the Banks Act”), and supervising these
institutions registered as banks. Supervision covers, inter alia, the establishment of certain capital and
liquidity requirements, as well as the continuous monitoring of the institutions’ adherence to legal
requirements formulated in terms of supervisory standards, guidelines and statements of best practice
recommended by the Basel Committee on Banking Supervision (“BCBS™). This is in keeping with the
Office for Banks’ mission to promote the soundness of the domestic banking system and to minimise
systemic risk through the effective and efficient application of international regulatory and supervisory
standards.

The comerstone of the BCBS’s reforms comprise the recommendations in the Basel Capital Accord and the
25 Core Principles for Effective Banking Supervision, which may be summarised as follows:

(a) The current Basel Capital Accord framework, which was first launched in 1988 before being revised
in 2006 and again in December 2010 to constitute what is currently known as Basel III, is a
comprehensive set of reform measures developed by the BCBS to strengthen the regulation,
supervision and risk management of the banking sector. These measures aim to improve the banking
sector’s ability to absorb shocks arising from financial and economic stress irrespective of the source;
improve risk management and governance within banks; and strengthen their transparency and
disclosures.

(b) The Core Principles for Effective Banking Supervision were first issued by the BCBS in 1997,
updated in 2006 and are currently undergoing further revision. They provide a benchmark against
which the effectiveness of bank supervisory regimes can be assessed.

The two above-mentioned methodologies are not only rigorously applied by the Office for Banks, but their
principles are enacted in their entirety in the Banks Act, the Regulations relating to Banks and Banks Act
directives.

In adhering to the said principles, the Office for Banks ensures that all the banks it has registered and
currently supervises either meet its requirements or exit the banking system. There is no middle course. As
supervisor, the Office for Banks is duty-bound to level the playing fields by maintaining an environment in
which all entities operating in the banking sector adhere to the same principles in order to be supervised
effectively by the Office for Banks.
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1.8 It is against this background that amendments are required to the Postbank Act to adopt a minimalist
approach to drafting. In other words the Postbank Act must be limited to the most fundamental features of
the Postbank, namely its transition from a Division of SAPO to a separate, stand-alone and corporatized
public entity. References to sections of the Banks Act or use of any terms specific to the Banks Act should
accordingly be avoided whenever and wherever practicable. This is necessary to avoid infringement of the
powers and functions of the Office for Banks. The amendments also seek to remove any inconsistencies
with the Banks Act.

. OBJECTS OF THE BILL

The Bill seeks to amend the Postbank Act, to achieve the following objectives:
2.1 to protect the operational autonomy and independence of the Office for Banks; and

2.2 toremove any inconsistencies with the Banks Act.

. CLAUSE BY CLAUSE ANALYSIS

The Bill contains the following clauses:

3.1 Clause 1

Clause 1 of the Bill seeks to delete the term “Registrar of Banks” since it is not used and is therefore redundant.
3.2 Clause2

Clause 2 of the Bill deletes the exclusion of section 37 of the Banks Act. Section 37 of the Banks Act deals with
permission to acquire shares in a bank or bank controlling company. It is necessary for the Office of Banks to
monitor and approve the acquisition of shares or interests by shareholders, the holdings of which are above
specified thresholds or that exercise a material influence on the operations of a bank. The Office for Banks is
required to assess the fitness, propriety or other qualification tests of entities wishing to acquire shares in a bank
or controlling company.

3.3 Clause 3

Clause 3 of the Bill seeks to delete section 4 of the Postbank Act. To register as a bank, the Postbank will be
required to comply with the Banks Act in all respects. This includes consolidated supervision, which seeks to
evaluate the strength of the entire banking group, taking into account all risks which may affect a bank,
regardless of whether these risks are carried in the books of the bank or by its related entities including
controlling company. Thus section 4 is removed to avoid any overlap, confusion or contradiction with the Banks
Act.

3.4 Clause 4

Clause 4 of the Bill deletes section 8 of the Postbank Act since exemption from tax liability should be the subject
of a Money Bill.

3.5 Clause 5

Clause 5 of the Bill seeks to amend section 9 of the Postbank Act since some of the powers set out in section 9
relate to areas already governed by the provisions of the Banks Act and require the prior notification or the
approval of the Registrar of Banks. It unnecessarily overlaps with the jurisdiction of the Office for Banks, which
is bound to cause confusion and legal difficulties.
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3.6 Clause 6

Clause 6 of the Bill inserts an additional requirement in section 13 of the Postbank Act, to make it clear that no
person may be appointed as or remain a board member if such a person is not fit and proper to hold the office of
a member of a Board of a banking institution as contemplated in the Banks Act.

3.7 Clause 7

Clause 7 of the Bill seeks to amend section 14 of the Postbank Act to remove references to “fit and proper” and
the required “concurrence of the Registrar of Banks”. These provisions are not required anymore due to the
amendment of section 13. Clause 7 further seeks to align section 14(1)(b) with section 8(5) of the South African
Post Office SOC Ltd Act, 2011 (Act No. 22 of 2011) to avoid confusion.

3.8 Clause 8
Clause 8 of the Bill deletes section 15(2)(e) since it is not necessary following the addition of section 13(1)(h).
3.9 Clause9

Clause 9 of the Bill seeks to amend section 18 to make it clear that the managing director of the Postbank must
be fit and proper to hold the office of chief executive officer of a banking institution as contemplated in the
Banks Act.

3.10 Clause 10

Clause 10 of the Bill seeks to amend section 25 to ensure that the powers of the Minister to intervene fall away
once the Company is registered as a banking institution in terms of the Banks Act. This is necessary since
provisions such as sections 60(6), 69 and 69A of the Banks Act which provide clear guidelines to address
mismanagement, non-compliance or any areas of material maladministration apply from registration. Once
Postbank SOC Ltd is registered as a bank, there should be no restriction on the application of the Banks Act.

3.11 Clause 11

Clause 11 of the Bill seeks to amend section 26 of the Postbank Act to remove the requirement that the Minister
make policies for the Postbank. All registered banks are expected to adhere to the Regulations relating to Banks,
which are subordinate only to the Banks Act. The mission of the Office for Banks is to promote the soundness of
the domestic banking system through the effective and efficient application of international regulatory and
supervisory standards and best practice. To achieve this objective, the Office for Banks has two cornerstones for
its regulatory and supervisory framework, namely, the Basel Capital Accord and the Core Principles.
Accordingly, the Registrar of Banks cannot be bound by the provisions of the Postbank Act and policies made in
terms of the said Act.

Furthermore, good banking and governance practice requires that the Postbank’s board of directors approve and
regularly review the policies of the bank and then oversee management’s actions and their consistency with
board policies as part of the checks and balances embodied in sound corporate governance. Requiring Cabinet to
approve the policies and any further changes to the policies is out-of-line with such good practice. The associated
confusing, multiple lines of responsibility may also exacerbate a problem through slow or diluted responses.

3.12 Clause 12

Clause 12 of the Bill seeks to insert a new section 26A to provide that in the event of any conflict between the
provisions of the Banks Act and the Postbank Act, the provisions of the Banks Act shall prevail. If, for example,
an offence under the Postbank Act is not an offence under the Banks Act or if the disclosure requirements of
directors differ between these two Acts, this provision will makes it clear that the Banks Act prevails.
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3.13 Clause 13

Clause 13 of the Bill seeks to amend section 30 of the Postbank Act to ensure that any exemption under the
Banks Act applicable to the former Postbank immediately prior to the transfer date, shall apply to the South
African Postbank SoC Limited until it is registered as a bank as contemplated in section 2.

3.14 Clause 14

Clause 14 of the Bill contains the short title.

4. ORGANISATIONS AND INSTITUTIONS CONSULTED

The Bill resulted from a consultative process between the Department of Communications, National Treasury, South
African Reserve Bank (the Office of the Registrar of Banks (“the Office for Banks”) of the South African Reserve
Bank), South Africa Post Office SoC Ltd and the Postbank Division of the South Africa Post Office SoC Ltd.

5. FINANCIAL IMPLICATIONS

No additional financial implications are anticipated for government as a result of the amendments in this Bill.

6. CONSTITUTIONAL IMPLICATIONS

6.1

6.2

6.3

Sections 223 to 225 of the Constitution of the Republic of South Africa, 1996 (the Constitution) provides as
follows:

“CENTRAL BANK

223. Establishment.—The South African Reserve Bank is the central bank of the Republic and is regulated
in terms of an Act of Parliament.

224. Primary object.—(1) The primary object of the South African Reserve Bank is to protect the value of
the currency in the interest of balanced and sustainable economic growth in the Republic.

(2) The South African Reserve Bank, in pursuit of its primary object, must perform its functions
independently and without fear, favour or prejudice, but there must be regular consultation between the
Bank and the Cabinet member responsible for national financial matters.

225. Powers and functions.—The powers and functions of the South African Reserve Bank are those
customarily exercised and performed by central banks, which powers and functions must be determined by
an Act of Parliament and must be exercised or performed subject to the conditions prescribed in terms of
that Act.”

The SARB is subject to and derives its powers and functions from the South African Reserve Bank Act,
1989.

Sections 41(1)(e) and (g) of the Constitution provides as follows:

“41. Principles of co-operative government and inter-governmental relations.—(1) All spheres of
government and all organs of state within each sphere must—

(e) respect the constitutional status, institutions, powers and functions of government in the other
spheres;
(g) exercise their powers and perform their functions in a manner that does not encroach on the

geographical, functional or institutional integrity of government in another sphere;”’
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6.4

The operational autonomy and independence of the Office for Banks is honoured by the Banks Act, 1990
(Act No. 94 of 1990) and affords the Office for Banks original powers and also provides for its operational
autonomy and independence. The Office for Banks is an institution of statute and has exclusive powers to
perform its functions in terms of the Banks Act.

7. PARLIAMENTARY PROCEDURE

7.1

72

The State Law Advisers and the Department of Communications are of the opinion that the Bill must be
dealt with in accordance with the procedure established by section 75 of the Constitution, since it contains
no provision to which the procedure set out in section 74 or 76 of the Constitution applies.

The State Law Advisers are of the opinion that it is not necessary to refer this Bill to the National House of
Traditional Leaders in terms of section 18(1)(a) of the Traditional Leadership and Governance Framework
Act, 2003 (Act No. 41 of 2003), since it does not contain provisions pertaining to customary law or
customs of traditional communities.
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KENNISGEWING 913 VAN 2012

DEPARTMENT OF COMMUNICATIONS
SOUTH AFRICAN POST OFFICE SOC LTD AMENDMENT BILL, 2012

I, Dina Pule, Minister of Communications, hereby publish the proposed South African
Post Office SOC Ltd Amendment Bill, 2012.

Interested persons are invited to provide written comments on the proposed
amendment Bill, within 30 working days from the date of publication of this notice at any
of the following addresses:

Post: For Attention:
Mr. Willie Vukela
The Director: Postal Policy Development
ICT Policy Development
Department of Communications;
Private Bag x 860
Pretoria
0001:

or deliver to: First Floor, Block A3
iParioli Office Park
1166 Park Street
Hatfield, Pretoria

Please note that comments received after the closing date may be disregarded. Please
contact Ms Phendile Dlamini at 012 427 8169 for any enquiries.

\]

NA PULE, MP
MINISTER OF COMMUNICATIONS

DATE: 2C - (6 . A6/(2
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REPUBLIC OF SOUTH AFRICA

SOUTH AFRICAN POST OFFICE SOC
LTD AMENDMENT BILL

(As introduced in the National Assembly (proposed section 75); explanatory summary of
Bill published in Gazette No. of 2012)
(The English text is the official text of the Bill)

(MINISTER OF COMMUNICATIONS)

[B—2012]
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GENERAL EXPLANATORY NOTE:
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BILL

To amend the South African Post Office SOC Ltd Act, 2011 (Act No. 22 of 2011), so as to update and transfer
pension-related provisions of the South African Post Office from the Post and Telecommunication-related
Matters Act, 1958 (Act No. 44 of 1958) to the South African Post Office SOC Ltd Act; to enable the payment
of a pension interest to a former spouse of a member on divorce or the dissolution of a customary marriage;
to improve governance provisions between the Boards of the South African Post Office SOC Ltd and the
South African Postbank Limited; to ensure that members of the Board must be fit and proper persons; to
repeal the Post and Telecommunication-related Matters Act, 1958; and to provide for matters connected
therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:—

Amendment of section 1 of Act 22 of 2011

1. Section 1 of the South African Post Office SOC Ltd Act, 2011 (Act No. 22 of 2011) (hereinafter referred to as
the principal Act) is hereby amended—

(a) by the insertion of the following definition after the definition of “Post Office Act”:
“‘Post Office Retirement Fund’ means the Post Office Retirement Fund and the Postal Pension
Fund, as established in terms of section 9 of the Post and Telecommunication-related Matters Act and
‘Fund’ is construed accordingly;”;

(b) by the insertion of the following definition after the definition of ‘*Public Finance Management Act’’:
“‘Rules’ mean the Statutes or Rules of the Post Office Retirement Fund made under section 10 of the
Post and Telecommunication-related Matters Act and that remain in force until amended or repealed
in terms of this Act;”.

Amendment of section 8 of Act 22 of 2011

2. Section 8 of the principal Act is hereby amended—

(a) by the substitution for paragraph (a) of subsection (2) of the following paragraph:
“(a) not more than [11] 10 non-executive members appointed in terms of section 11[, one of whom
must be the managing director of the Postbank by virtue of his or her office]; and”;

(b) by the substitution for subsection (5) of the following subsection:
“(5) The Board must upon invitation by the Minister nominate [non-executive members of the
Board] persons for appointment to the Board of the Postbank, as contemplated in section 14(1)(b) of
the Postbank Act.”;

(c) by the substitution for subsection (6) of the following subsection:
“(6) [The] If any non-executive members of the Board are appointed to the Board of the Postbank
[are] such members are accountable to the Board of the [Post Office] Postbank in respect of their
functions performed as Board members of the Postbank.”.

Amendment of section 11 of Act 22 of 2011

3. Section 11 of the principal Act is hereby amended by the substitution for paragraph (c) of subsection (4) of the
following paragraph:
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“*(c) the requirement that [some] members of the Board must be fit and proper persons [to hold the office of
a member of the Board of a banking institution,] as contemplated in section 44 of the Banks Act, 1990
(Act No. 94 of 1990)[, for purposes of section 8(5)]; and”.

Substitution of the words “Post Office Act” in Act 22 of 2011

4. The principal Act is hereby amended by the substitution for the words “Post Office Act” of the words “Post
and Telecommunication-related Matters Act” in the definition of “Post Office Act”, in subsection 3(1) and in the
second column of Schedule 2.

Insertion of sections 21A to 21H in Act 22 of 2011
5. The following sections are hereby inserted in the principal Act after section 21:
“Continued existence of Post Office Retirement Fund

21A. The Post Office Retirement Fund continues to exist, notwithstanding the repeal by the South
African Post Office SOC Ltd Amendment Act, 2012 of provisions in the Post and
Telecommunication-related Matters Act relating to such fund.

Rules of the Fund

21B. (1) The control and management of the Fund, the conditions for admission to and termination of
membership, the amount and nature of contributions by members and contributions and other
payments by the Post Office, the benefits due to members and other beneficiaries, and the manner in
which the Rules may be amended, shall be governed by the Rules, subject to subsection (2).

(2) The Rules including any amendment, substitution or repeal thereof shall be made by the Post
Office subject to thé approval of the Minister granted with the concurrence of the Minister of Finance.

(3) Any amendment, substitution or repeal of the Rules shall be published in the Gazette within 30
days of approval as contemplated in subsection (2).

(4) The Rules shall be binding on the Fund, its members and beneficiaries as well as the Post Office.

Actuarial Valuation of the Fund

21C.(1)  The Fund appoints an actuary in terms of the Rules.

(2) The Fund shall be valued by an actuary at intervals not exceeding three years.

(3) The report of the actuary shall comply with the requirements of section 16(7) of the Pension Funds
Act, 1956 (Act No. 24 of 1956), and shall be submitted by the actuary to the Minister and to the
Minister of Finance.

(4) A copy of the report shall be submitted by the actuary to the Post Office.

(5) In addition to complying with the requirements of section 16(7) of the Pension Funds Act, 1956,
the actuary shall calculate, and mention in his/her report, what amounts are necessary to maintain the
Fund in a sound financial position.

(6) The Post Office guarantees the financial obligations of the Fund.

(7) The State guarantees the obligations of the Post Office in terms of subsection (6).

(8) The guarantee of the State in terms of subsection (7) shall be limited as provided in section 10A(7)
of the Post and Telecommunication-related Matters Act as it existed prior to its repeal by the South
African Post Office SOC Ltd Amendment Act, 2012.

Prohibition against cession, encumbrance or attachment of pension benefits
21D. (1) No pension or lump sum from the Fund, or right to such a benefit, or right in respect of

contributions made by, or on behalf of a member, may be ceded, pledged or hypothecated, or be
attached or subjected to any form of execution under a judgment or order of a court of law, except in
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terms of a court order made in accordance with the provisions of section 7(8)(a) of the Divorce Act,
1979 (Act No. 70 of 1979) or a decree for the dissolution of a customary marriage;

(2) In the event of a member or other beneficiary attempting to cede, pledge or hypothecate a benefit
or right thereto, payment of the benefit may be withheld, suspended or entirely discontinued by the
Fund in its discretion: Provided that the Fund may, during such period as it may determine, make
payment of such benefit or of any benefit in pursuance of such contributions or part thereof to one or
more of the dependants of a member or other beneficiary or to a curator for such dependant or
dependants.

(3) Notwithstanding the provisions of subsections (1) and (2), the Fund may on the date of a
member’s retirement or the date on which he/she ceases to be a member of the fund, deduct—

(a) any amount due to the Fund in respect of a loan granted by the Fund in terms of its Rules to a
member or beneficiary, from any benefit to which the member or beneficiary is entitled in terms of
such Rules;

(b) any amount due by a member to his/her employer in respect of—

(i) any loan granted by the Post Office to such member at his/her request;

(ii) any amount for which the Post Office is liable in terms of a guarantee furnished in respect of a
loan granted by some other person to the member for the purchase of land or a dwelling or the
erection, alteration, improvement, maintenance or repair of a dwelling for occupation by the member
or a dependant of the member;

(iii) compensation (including the legal costs recoverable from the member in a matter contemplated in
subparagraph (ii)) in respect of any damage caused to the Post Office, by reason of any theft,
dishonesty, fraud, misconduct or negligence by the member;

(iv) any other written agreement between the member and the Post Office in respect of a study bursary
or training of the member;

(v) any other amounts due by a member to the Post Office,

from any benefit payable to the member or a beneficiary in terms of the rules of the Fund, and pay
such amount to the Post Office;

(c) any amount which the Fund or the Post Office has paid or will pay by an arrangement with, or on
behalf of, a member or beneficiary in respect of—

(i) such member’s or beneficiary’s subscription to a medical scheme registered otherwise than
provisionally in terms of the Medical Schemes Act, 1967 (Act No. 72 of 1967); or

(ii) any insurance premium payable by such member or beneficiary to an insurer registered in terms of
the Insurance Act, 1943 (Act No. 27 of 1943),

from any benefit to which the member or beneficiary is entitled in terms of the rules of the Fund and
pay such amount, if due, to the Post Office, medical scheme or insurer, as the case may be.

Insolvency of a beneficiary

21E. (1) If the estate of any person (hereafter referred to as the beneficiary) in receipt of a benefit
from the Fund is sequestrated or surrendered or assigned for the benefit of his or her creditors,
payment of such benefit shall forthwith be discontinued, and shall thereafter in the discretion of the
Fund in whole or in part be paid to or for the benefit of all or any of the following persons, namely,
the beneficiary, his spouse (whether by statutory, customary or religious law), and including a life
partner who is a person living with that person as if they were married to each other, or child,
including an adopted child or a step-child or, failing a spouse or child, to any other family member
dependent upon the beneficiary: Provided that if the payment is made to the beneficiary, it shall be for
his/her own personal use and, notwithstanding anything to the contrary contained in any law relating
to insolvency, such payment shall not in any way be attached or appropriated by the trustee of his/her
insolvent estate or by his/her creditors.

(2) If payment of a benefit has been discontinued under this section, such pension shall revive on the
rehabilitation of the beneficiary or on the sequestration of his/her estate being set aside or the claims
of his/her creditors being satisfied, and he/she shall receive such benefit at the same rate and subject to
the same conditions as before the sequestration, surrender or assignment, together with any arrears
that may be due.
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Registration of the Fund under the Pension Fund Act

21F. (1) The Registrar of Pension Funds may at the request of the Fund, subject to the approval of the
Minister, after consultation with the Minister of Finance, register the Fund in terms of section 4 of the
Pension Funds Act, 1956 (Act No. 24 of 1956), and may, for the purposes of such request, regard the
Fund as a “pension fund organization” as defined in section 1 of the said Act.

(2) From the date of such registration—

(a) the whole of the Pension Funds Act, 1956, shall apply to the Fund;

(b) the provisions of sections 21C(1), (2), (3), (4) and (5), 21D and 21E of this Act shall cease to
apply to the Fund; and

(c) the Fund, for the purposes of the Income Tax Act, 1962 (Act No. 58 of 1962), shall not be
regarded as a pension fund as defined in paragraph (a) of the definition of “pension fund” in section 1
of the said Act.

Membership of employees of subsidiary companies

21G. (1)  If the Post Office establishes a subsidiary, an employee of the Post Office who is
transferred or seconded to such subsidiary company shall continue to enjoy membership of the Fund.

(2) Any employee employed by a subsidiary after the date of its establishment, shall become a
member of the Fund or, if the subsidiary company makes use of another pension fund, then such fund.

Taxation

21H. Notwithstanding the repeal of section 8 of the Post and Telecommunication-related Matters Act
by section 5 of the South African Post Office SOC Ltd Amendment Act, 2012, the following rights
and benefits contemplated in subsection 8(4) continue to exist, as if those sections have not been
repealed:

For the purposes of the provisions of the Income Tax Act, 1962 (Act 58 of 1962) (as amended from
time to time), it shall be deemed that no change of employer took place when employment was taken
up at the Post Office by officers and employees of the Department of Communications and that the
position of the officers and employees in respect of the phasing in of any tax levied on benefits or
advantages derived by reason of employment or the holding of office as contemplated in Schedule 7 to
the Income Tax Act, 1962, shall remain unchanged.”

Repeal of laws

6. The law mentioned in Schedule 1 is hereby repealed to the extent set out in the third column of that Schedule.

Short title

7. This Act is called the South African Post Office SOC Ltd Amendment Act, 2012.
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SCHEDULE 1
(Section 4)

LAWS REPEALED

Act No. and Year

Short Title

Extent of amendment or repeal

Act No. 44 of 1958

Post and Telecommunication-related
Matters Act, 1958

The whole
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MEMORANDUM ON THE OBJECTS OF THE SOUTH AFRICAN
POST OFFICE SOC LTD AMENDMENT BILL, 2012

1. BACKGROUND

1.1 The Post Office Pension Fund was established on 1 October 1991 in terms of section 9 of the Post and
Telecommunication-related Matters Act, 1958 (Act No. 44 of 1958) (“the PTMA™). It was renamed the Post
Office Retirement Fund (PORF) in 2005. It is a juristic person and is managed by a Board of Trustees as a
separate legal entity. The PORF must act in accordance with pension-related provisions of the PTMA and is
managed and controlled in accordance with pension statutes or rules promulgated under section 10 of the said
Act.

1.2 It is necessary to transfer the pension-related provisions of the PTMA to the South African Post Office
SOC Ltd Act, 2011 (Act No. 22 of 2011) (“the SAPOA”) where it is more suitably placed. The South African
Post Office SOC Ltd Amendment Bill, 2012 (“the Bill”) will amend the SAPOA for this purpose.

1.3 The Rules of the PORF, currently, does not allow a former spouse of a member to claim a portion of a
member’s pension interest, in terms of a divorce order or an order for the dissolution of a customary marriage,
soon after the divorce order or the order for the dissolution of a customary marriage is granted. The former
spouse can only receive a portion of the member’s interest after the exit of the member from the PORF.

1.4 The Rules of the PORF cannot be amended due to the provision in sections 10B of the PTMA that provides
that “/0B.—(1) No pension or lump sum from a pension fund referred to in section 10, or right to such a benefit,
or right in respect of contributions made by, or on behalf of, a member, may be ceded, pledged or hypothecated,
or be attached or subjected to any form of execution under a judgment or order of a court of law...”

1.5 The Bill will correct this prohibition in order to provide for the implementation of the ‘‘clean-break’’
principle.

1.6 The Pension Funds Amendment Act, 2007 (Act No. 11 of 2007), incorporated the *‘clean-break’’ principle
into the Pension Funds Act, 1956 (Act No. 24 of 1956) (“the PFA”), as section 37D(1)(d), (3)(b), (4) and (5).
The “‘clean-break’’ principle allows for the non-member spouse to claim and receive a portion of the member’s
interest that is assigned in terms of the divorce order or the order for the dissolution of a customary marriage,
soon after the divorce order or the order for the dissolution of the customary marriage has been granted. The
former spouse does not have to wait until the member exits the pension fund.

1.7 A new section 21D is inserted into the SAPOA, to enable the PORF to amend its Rules to give effect to the
“‘clean-break’’ principle.

2. OBJECTS OF THE BILL
The Bill seeks to amend the SAPOA, to achieve the following objectives:

2.1 to update and transfer pension-related provisions of the South African Post Office from the PTMA to the
SAPOA;

2.2 to enable the payment of a pension interest to a former spouse of a member on divorce or the dissolution of
a customary marriage;

2.3 to improve governance provisions between the Boards of the Post Office and Postbank in the context of the
holding company and subsidiary relationship;

2.4 to ensure that members of the Board must be fit and proper persons as contemplated in the Banks Act; and

2.5 to repeal the PTMA.
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3. CLAUSE BY CLAUSE ANALYSIS
The Bill contains the following clauses:
3.1 Clausel

Clause 1 of the Bill seeks to insert new definitions for ‘Post Office Retirement Fund’ and ‘Rules’ .

3.2 Clause 2

Clause 2 seeks to amend section 8(2)(a) to remove the requirement that the managing director of the Postbank is
one of the members of the Board by virtue of his or her office. The fiduciary duties of the managing director of
the Postbank should not extend to the entire affairs of the holding company since his or her focus should be on
the affairs of the Postbank. Even though the King Code of Governance Principles (King II), Chapter 2,
paragraph 144 provides that it is acceptable for a CEO of a subsidiary company to be appointed a director on the
holding company board, it also states that the fiduciary duties of the director are to the company to which he or
she has been appointed. This amendment is necessary to avoid conflict of interest.

Clause 2 further seeks to amend section 8(5) by removing the requirement that the Board, when recommending
persons for appointment to the Board of the Postbank, must nominate non-executive members of the Board of
the Post Office. This amendment is required since the appointment criteria for members of the Boards of the Post
Office and the Postbank respectively, are different. This is especially so in the context of the fit and proper
requirement under the banking legislation that applies to members of the Postbank Board.

Clause 2 further seeks to amend section 8(6) by making it clear that if any non-executive members of the Board
are appointed to the Board of the Postbank such members are accountable to the Board of the Postbank in respect
of their functions performed as Board members of the Postbank. This amendment is made in line with King III,
Chapter 2, paragraph 142 that provides as follows:

“The holding company must recognise the fiduciary duties of the subsidiary company’s directors and
particularly their duty to act in the best interest of the subsidiary company at all times whether or not the
director is nominated to the board of the subsidiary company by the holding company. ".

3.3 Clause 3

Clause 3 of the Bill seeks to amend section 11(4)(c) to ensure that all members of the Board must be fit and
proper persons to manage the affairs of the Post Office in its capacity of a controlling company of a bank, as
contemplated in section 44 of the Banks Act, 1990 (Act No. 94 of 1990). This amendment is also a consequential
amendment following the amendment of section 8(5).

3.4 Clause 4

Clause 4 of the Bill substitutes the ‘Post Office Act’ with the ‘Post and Telecommunication-related Matters Act’
wherever it appears in the Act. This amendment is necessary since the name of the ‘Post Office Act’ changed to
‘Post and Telecommunication-related Matters Act’ following the amendment of the Post Office Act by the
SAPOA.

3.5 Clause$

Clause 5 of the Bill seeks to insert the following provisions that are necessary to ensure the continued existence
of the PORF and matters relevant thereto:

3.5.1 Continued existence of Post Office Retirement Fund

This clause seeks to provide for the continued existence of the PORF. The PORF refers to the retirement
fund of the Post Office that was established on 1 October 1991 in terms of section 9 of the PTMA. It is a
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juristic person and is administered and governed by a Board of Trustees. This clause is necessary to ensure
the PORF s continued existence despite the repeal of section 9 of the said Act by this Bill.

3.5.2 Rules of the Fund

This clause, read with the definition of Rules seek to provide for the continued existence of the Statutes or
Rules of the PORF made under section 10 of the PTMA, despite the repeal of that section by this Bill. It
further provides for the control and management of the Fund, the conditions for admission to and
termination of membership, the amount and nature of contributions by members and contributions and
other payments by the Post Office, the benefits due to members and other beneficiaries, and the manner in
which the Rules may be amended.

3.5.3 Actuarial Valuation of the Fund

This clause is necessary to ensure that the financial sustainability and feasibility of the PORF is adequately
and properly measured and monitored. It directs how the required funding level is maintained. It further
seeks to ensure that the State continues to guarantee the difference between the amount the State paid to the
Fund in 1991 and the actuarial liability due to the Fund that the Post Office must pay until extinguished.

3.5.4 Prohibition against cession, encumbrance or attachment of pension benefits

This clause is similar to section 37D of the PFA and is necessary to preserve, protect and safeguard the
benefits of the members of the PORF during their membership and when they exit the Fund. It also allows
the PORF to make certain lawful and regular deductions from the benefits of the members, when such
members cease to be members or when they exit the Fund upon retirement. This clause also enables the
POREF to amend its Rules to give effect to the ‘‘clean-break’” principle.

3.5.5 Insolvency of a beneficiary

This clause seeks to protect, preserve and safeguard the benefits of members of the PORF against claims of
creditors. This provision ensures that pension benefits may not be attached if a beneficiary becomes
insolvent, which benefits revive after rehabilitation, the sequestration being set aside or claims of creditors
being satisfied.

3.5.6 Registration of the Fund under the Pension Fund Act

This clause is based on section 10D of the PTMA and is necessary to enable the PORF to convert to a
private pension fund by registering as such under the PFA, subject to the approval of the Minister of
Communication, after consultation with the Minister of Finance. This provision is required since it is
foreseen that statutory funds may in future be required to become private funds in terms of the PFA.

3.5.7 Membership of employees of subsidiary companies

This clause enables members of the PORF to remain members despite being transferred or seconded to a
subsidiary company of the Post Office. It further allows employees of the subsidiary to become members of
the Fund if the subsidiary company does not make use of another pension fund.

3.5.8 Taxation

This clause ensures that the rights and benefits contemplated in subsection 8(4) of the PTMA in respect of
tax continue to exist despite the repeal of that section by this Bill. The tax rights and benefits apply to
officers and employees of the then Department of Posts and Telecommunications (now Communications)
that were transferred to the Post Office and must continue until all such officers and employees have exited
the PORF.
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3.6 Clause 6
Clause 6 of the Bill provides for the repeal of the law mentioned in Schedule 1 to the Act.
3.7 Clause7
Clause 7 of the Bill contains the short title.
5. ORGANISATIONS AND INSTITUTIONS CONSULTED

The Bill resulted from a consultative process between the Department of Communications, the South Africa Post
Office SOC Ltd and the Post Office Retirement Fund.

6. FINANCIAL IMPLICATIONS

The implementation of the ‘“clean-break’’ principle is not anticipated to have any new financial implications for
government or the South Africa Post Office SOC Ltd.

7. CONSTITUTIONAL IMPLICATIONS

The amendments in the Bill that seek to provide for the implementation of the ‘‘clean-break’’ principle will address
the disparity regarding the implementation of the ‘‘clean-break’’ principle between the PORF and other Pension
Funds that are regulated in terms of the PFA. This has been the subject of a constitutional challenge in the High
Court case of Mathilda Wiese and the GEPF and others as well as the pending case of PRP Ngewu and the PORF.
The Constitutional Court of South Africa postponed the Ngewu case to 07 February 2013 in view of an undertaking
by the Minister of Communications to table the amendments contemplated in this Bill in Parliament in the 2012
Legislative Programme.

8. PARLIAMENTARY PROCEDURE

8.1. The State Law Advisers and the Department of Communications are of the opinion that the Bill must be dealt
with in accordance with the procedure established by section 75 of the Constitution, since it contains no provision to
which the procedure set out in section 74 or 76 of the Constitution applies.

8.2. The State Law Advisers are of the opinion that it is not necessary to refer this Bill to the National House of
Traditional Leaders in terms of section 18(1)(a) of the Traditional Leadership and Governance Framework Act,
2003 (Act No. 41 of 2003), since it does not contain provisions pertaining to customary law or customs of traditional

communities.
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