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: will give effect to the repeal. . .

Supplement to Official Gazette Extraordinary No. 62, Vol. 48; 26th August,
1261—Part C

Thefollowing Bills, which will in due course be presented to Parliament

-for enactment, are published for general information.

INSURANCE COMPANIES BILL

EXPLANATORY MemMorRANDUM

This Bill seeks to give effect to recommendations made from time to time
.. for the better investigation andcontrol ofthe activities ofinsurance companies

both corporate and unincorporate in Nigeria by registration of insurers.

The main feature ofthebill is that there shall be a margin of solvency as the
test for registration, since any other control by way of deposit, for example,
would tie upcapital unduly.

In general terms, the Bill envisages that there should be no discrimination

between Nigerian or United Kingdom insurers and foreign insurers ; and
while insurers are required to meet obligations undertaken, the requirements ~
of the law should not be so onerous as to create hardship in complying with
them. ° .

Governmentintends also ‘to introduce abill setting out a code of marine
insurance basedonthat of the United Kingdom,since this presentbill relates
to insurance in general terms.

Insurance business undertaken by.the Government of a Region and not
extending beyond that-Region is excluded by clause 3 (a), and provision is

made for exemptionof insurers or insurance business by clauses 3 (c) and 24.

_ Both companies and associations of underwriters may be registered since
different principles will apply, and provision is also made in clauses 7,8 and 9

for the review ofregistration and for persons aggrieved by refusal of registra-

tion or cancellation of registration to appeal to the Governor-General.

The use of the word “insurance” or its grammatical variations will, after a
lapse of time, be an offence in special cases, and clause 36 seeks to provide
accordingly.

Certain Acts of the Parliamentof the United Kingdom,being statutesof .
general application and inforce in Nigeria are to be repealed, and clause 45
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A BILL :
O FOR : ,

An Acr TO PROVIDE FOR INSURANCE BUSINESS BY THE REGISTRATION OF
INSURERS AND FOR OTHER PURPOSES CONNECTED THEREWITH.

BE IT ENACTEDbythe Legislature of theFederation of Nigeria in
fois present’ Parliament assembled and by the authority of the same as
ollows—

i. (1) This Act maybe cited as the Insurance Companies Act, 1961,
and shall comeinto operation pn a day to be appointed by the Governor-
General bynotice in the Gazette,

(2) This Act shall be of Federal application.
—_
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Interpreta-
tion

Part J—PRELIMINARY

2. In this Act, unless the context otherwise requires,

“association of underwriters’ means the underwriters at Lloyds, and
includes any association of individual underwriters organized in accordance,
with the system known as Lloyds whether within or outside of the Federa-
tion, in which every underwriting member becomes liable for a specified
proportion of the sum insured by a policy ;

“chairman”means the person for the time being presiding over the
board of directors or other governing body of an association of persons
corporate or unincorporate ; :

“company” means a body corporate and includes an association of
underwriters ;

“contingent obligation dependent on human life” means an obligation
to pay to a particular person certain sums of money at specified intervals.
or to pay a certain sum of moneyorto provide for a particular person a
certain other benefit—

(2) on the death of a particularsperson or the birth of a child to a
particular person at any time or within a specified period, or

(ii) in the event of a particular person continuingto live throughout
aspecified period or specified periods,— ,

and includes an obligation assumed,—

(z) until the death of a particular person, or

(#) during a specified period or until the death of a particular person
before the expiration of that period;

“director” means the director of an insurance companyandincludes all
persons having the direction of any insurance business of a company
whether under the nameof diréctors, managers, committee of management
or under any other name ; .

. “external insurer” means an insurer carrying on business within or
outside of the Federation whose head office is not in the Federation ;

“financial year”, in relation to an insurer means,—

(a) each period of twelve montlis at the end of which the balance of
the accounts of the person is struck, and includes anylesser period, or

(b) where no such balance is struck, the period of twelve months
ending the 31st day of March in any year ;

“Gazette” means the Federation ofNigeria Official Gazette ;

“andustrial insurance policy” means a policy whereby the insurer assumes
a contingent obligation dependent on human life, in an amount not exceed-
ing the sum of one hundred pounds, in return for a premium or the promise
of a premium payableat intervals not exceeding two months,if the insurer
has expressly ortacitly undertaken to send a person from timeto time to
the policy holder or to his residence or place of work to collect the pre-
miums ;

“insurance” includes assurance;

“insurance business” includes re-insurance;
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“insurer” means any person not otherwise exempted wholis registered.
under this Act and carries on insurance business (otherwise than as a
broker or an agent for brokers or an insurance agent) and in@ludes an
association of underwriters ;

“life insurance business” meansthe busiriess of assuming theobligations
of an insurer under any life policy, industrial policy or sinking fund
olicy; ~

P “tite insurance fund” meansthe fund to which the receipts of an insurer
in respect ofhislife insurance business are carried ;

“life insurer” means any insurer carrying on life insurance business; .
“life policy” includes any policy not foreign to the business of lite

insurance; a
“focal insurer” means an insurer whose headoffice is within the Federa-

tion ; sO "
“local policy” means a policy issued in the Federation and includes

a

life
policy of insurance issued outside the Federation and subsequently made
payable in the Federation at the request of the policy holderif the policy
holder has agreed in writing that it shall be treated as a local policy for
the purposeof this Act, but does not include a policy of assurance made
payable, after thedate ofits issue, outside the Federation at the request of
the policy holderif the policy holder has agreedinwriting that it shall not be
treated as a local policy for the purposes of this Act;

“long term business” means insurance business of all or any of the
following classes namely, life insurance business, industrial insurance
business and bond investment business, and includes in relation to any
company, insurance business carried on by the companyas incidental only

. to any such class of business;

“marine insurance” includes sea insurance ;

“Minister” means the Federal Minister charged with responsibility for
insurance ; .
“policy” includes~every writing whereby any contract of insurance is

made or agreed to be made; *°
“registered” and cognate expressions mean registered for the purposes

of this Act; oo .
“Registrar”means the Registrar of Insurance under this Act ;
“sinking fund policy”? means a policy whereby one party to the contract

assumes the obligation to pay during a specified period of time or after
the expiration of an agreed period of time a sum or sums certain in money
to a particular person in return for the payment or promise of payment
from timeto time of a sum certain in money by the other party to the
contract but does notinclude annuity business, life insurance business, or
industrial insurance business ; ;
“underwriting liabilities” inrelation to a memberof an association of

underwriters, means the liabilities of the insurance business of the member . |
calculated in accordance with formulae fixéd by the committee of the
association and approved—.

(2) in thecase of an association constituted in the Federation, by the
Registrar, or.

.

_

(B) in the case ofan association constituted outside the Federation,
‘by the appropriate authority in whom is vested the administration of the
insurance law relating to such association of underwriters, and of which

_ due notice is given on behalf of the association of underwritera to the
Registrar;
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“workmen’s compensation insurance business” means the issue of, or
y-*the undertaking of liability under, policies insuring employers agairist

liability to pay compensation however awarded or authorised or damages to
workmen in their employment, but does not include any business carried .
on as incidental only to marine, aviation andtransit insurance business.

Application 3. This Act shall apply to all insurance business and insurers other’
*” of Act. than: 

(a) insurance business undertaken by the Government of a Region
where the insurance business does not extend beyond the limits of such
Region : ;

(6) an association ofpersons (sometimes called a friendly society) estab-
lished with no share capital for the purpose of aiding its members or their
dependents where such association does not employ any. person whose
main occupation is the canvassing of other persons to become members of
the association or the collecting of contributions or subscriptions towards
the funds of the association from its members °

(c) any person orclass of persons or insurance business exemptedby the
Minister under thisAct.

Part II—REGISTRATION .

Margin of 4. (1) For the purposeof this Part, “margin of solvency’*—
solvency. . : ° . . . . .

(2) in relation to any local insurer carrying on insurance business solely
within the Federation (not being an association ofunderwriters) means,—

() as to life insurance only, that the liabilitiesunder unmaturedlife,
industrial and sinking fund policies do not exceed the amountof thelife
insurance fund of the local insurer-;

(#) as to any insurance other than life insurance, that the value of the _
assets of the local insurer in respect of the classes of insurance business**’
carried on by the local insurer exceed theliabilities in respect of those'
classes of insurance business by the amount of £25,000 (orits equivalent
in other currency) or one-tenth of the premium income in thelast
preceding financial year whichever is the greater amount; and

(ii) as to any insurance includinglife insurance, that in addition to the
provisions of subparagraph(#) of this paragraph, the value of the assets
of the local.insurer in respect ofall classes of insurance businesscarried
on by the local insurer exceeds the amount of the life insurance fund
together with all his. liabilities (not being liabilities in respect of un-
matured life, industrial insurance and sinking fund policies) by the
amount of £25,000 (or its equivalent in other currency) or one-tenth of
the premiunr'income(notbeing life insurance premium income) in the
last precedingfinancial year, whicheveris the greater amount:

(6) in relation to anylocal insurer carrying on insurance business within
and outside the Federationor outside the Federation, or in relation to any
external insurer (where the local insurer or the external insurer as the case
may be is not an association of underwriters) means—

(i) as to life insurance only, that the liabilities under unmaturedlife,
industrial and sinking fund’ policies do not exceed the amountofthelife
insurance fund oftheinsufer.;.”

en!
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’ (#) as to.any insurance other than life insurance that the value of the
assets ofthe insurer in respect of the classes ofinsurance business carried

- on exceed the liabilities in respect of those classes of insurance business
by the amount of £50,000 (or its equivalent in other currency) or one-
tenth of the premium incomein the last precedingfinancial year of the
insurer whichever is the greater amount; and __

(#4) as to any insurance including life insurance, that in addition to
the provisions of subparagraph (2) of this paragraph, the value of the
assets of the insurer in respect. of all classes of insurance business carried
on exceeds the amount of the life insurance fund together with all
liabilities (not being liabilities in respect of unmatured life, indpstrial
insurance and sinking fundpolicies) bythe amount of £50,000 (or its
equivalent in other currency) or one-tenth of the premium income (not
being life insurance premium income) in the last preceding financial
year of the insurer, whichever is the greater amount.

(2) In calculating the value of assets for the purposes of subsection (1),
the assessment.of liabilities shall take into accountall contingent and pros- .
pective liabilities of an insurer, other than liabilities in respect of share
capital ; and. in assessing for the purposes of subsection (1) an insurer’s

' premium income in any financial. year no account -shall be taken of life
insurance business, and the premium income shall be treated as the net
amount remaining of the premiumsreceived by the insurer in his last pre-
cedingfinancial year in respect of his other insurance business after deducting
premiums paid bywayof re-insurance.

5. (1) There may from time to time be appointed .afit person to be
Registrar of Insurance and such other persons to be Assistant Registrars or

" other officers as may be necessary for the administration ofthe Act.
(2) An Assistant Registrar shall have and may exercise in the Region

for which he is appointed and subject to the general direction and control
of the Registrar,all the powers conferred upon the Registrarby the Act.

6. (1) Subject to theprovisions of this Part of this Act no insurer
shall commence or carry on insurance business in the Federation unless the
ingurer is registered for the purpose of this Act. , oo

| (2) Where on the coming into operation of this Act any insurer isy
carrying on insurance business in the Federation, the insurer may apply
within three months thereafter to be registered ; and nothing in subsection (1)
shall apply unless prior to the expiration of twelve months from the date of
the cominginto operation of this Act, the insurer is notified of the rejection
of its application by the Registrar. me . |

7. (1) Application for registration of aninsurer shall be made’ in the
prescribed form and be accompanied by such other documents as the Regis-
trar maydirect or require. a oo

"(WFthe’Registrar fs satisfied— ye
(2) that the class of insurance business‘is or will be conducted in

accordance with sound insurance principles, and
(6) that the margin of solvency is adequate, and

- -(¢) that the applicant being a body corporateoperating outside of the
Federation.is duly constituted under the lawsof the country in which
the head office of the applicantis situated, and that the paid up capital

j
2
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is not less than £50,000 or that the applicant being a body corporate, —
constituted and operating solely in the Federation, has a paid up capital
of not less than £25,000, and . an

e  (d) that in the case of the applicant being an association of under-
writers, the requirements of this Act as to association of underwriters
are provided for in the regulations of the association, and that if cons-
titued outside of the Federation, the association was duly constituted
not less'than five years before the date of application for r gistration
under this Act and is lawful in the country of origin,— =

he shall register the applicant as an insurer and notify the insurer:in writing
accordingly. Notice of the registration shall be published in the Gazette.

(3) If the Registrar is not satisfied as to anyof the matters referred to in
subsection (2) on which he is required to be satisfied, he shall give notice in
writing to the applicant of his intention to reject the application.

8. (1) Any person aggrieved by the proposal of the Registrar to reject
an application for registration as an insurer may, within sixty days after the
date ofthenotice of intention to reject the application, lodge with the Registrar
a notice of appeal to the Governor-General. Any notice under this sub-
section may at any time be withdrawn by the person aggrieved before the
appeal is dealt with by the Governor-General.

(2) The notice of appeal under subsection (1) shall be in writing setting
out the grounds on which it is made, and the Registrarshall transmitthe
notice with any other relevant documents to the Governor-General within
fourteen days after the date ofits receipt by the Registrar.

(3) The Registrar shall, unless the’ appeal is withdrawn, give notice in
writing to the applicant of the decision of the Governor-General ; and if the
appeal is allowed shall register the person as an insurer and notify him in
writing accordingly. Notice of the registration, or of disallowance of the
appeal, as the case may be, shall be published in the Gazette.

9. (1) If, in the case of any registered insurer, the Registrar is satisfied,—
(a) that the class of insurance business of the insurer is not being

conducted in accordance with sound insurance principles, or

, (6) that the margin of solvency of the insurer is inadequate, or

©" (c) that the insurer has ceased to carry on the insurance business in the
: Federation, or

(d) that the insure: in writing requests cancellation of registration, or __

(e) that a judgmentobtained in any court in Nigeria against the insurer
remains unsatisfied for 30 days,— . .

the Registrar shall give notice in writing to the insurer of his intention to
cancel the registration ofthe insurer, and the provisions of section 8 with
all changes necessary to give effect therefo, shall apply to any such notice of
intention to cancel registration as if it were a notice of intention to reject
an application.

(2) It shallbe an offence for any insurer to carry on insurance business
in the Federation after the expiration of twelve months from the date of
cancellation of registration orafter the expiration of such extended time as the
Minister as a special case may in writing approve,
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- Part Tit

INSURERS OTHER THAN ASSOCIATIONS OF UNDERWHITERS .

10. The provisions of this Part shall apply to insurers registered for the
purposes of this Act who are not associations of underwriters.‘ +

11. (1) An insurer shall maintain aprincipal office in the-Federation and
appointa principal officer in the Federation and shall notify. the Registrar in
writing of the location of its principal office and the nameofits principal
officer. ,

- (2) If the insurer changes thelocation of its principaloffice in the -
Federation or appoints a new principal officer, the insurer shall, within
twenty-one days ofrthe change of locationor of the appointment as the case
maybe, give notice thereof to the Registrar in writing.

12. (1) Subject to the provisions of this section an insurer shall, within
six months after the end of each financial year of the insurancebusiness of
the insurer, notify the Registrar.in writing of any change during that year
in any matter prescribed for the purposes of this Act,

(2) An insurer shall, within such period of six months also prepare and
furnish to the Registrar, in the prescribed forms,— :

(a) a certificate as to the solvency Of the insurer, signed in the case of a
life insurer, by an actuary,

(b) a balance sheet duly audited showing the financial position of the
insurance business of the insurer at the close of that year together with a
copy of the relevant profit and lossaccount,..

“3 ° ca

(c) a certified copy of thé*revenue account in respect of life insurance
business, if any, carried on by the insurer in that year,-

(d) a statement of life insurance business, other than business in
connection with industrial and sinking fund policies, if any, carried on by
the insurer in the Federation in thatyear,

(e) a certified copy of the revenue account.in respect of insurance
business, (not being life insurance ‘business) carried on by the insurer in
that year, and

(f) such other documents and information relating to the relevant
.accounts and balance sheet (including copies of reports on the affairs of
the insurer for the financial year as submitted to the policy holders or
shareholders of the insurer) as the Registrar may from timeto time require.

13. (1) Where the Registrar is of opinion that an account or balance
sheet furnished by ad'insurer under section 12 is incorrect or is not prepared
as prescribed, he may, by notice in writing, direct the insuter to amend the
accountor balance sheet or supply copies of the accountor balance shect as
the case may be, prepared as prescribed by this Act. If after notice the -
Registrar is not satisfied, he may amend:the account or balance sheet, and ~
give the insurer particulars of the amendments, or may reject the account
or balance sheet. An account or balance sheet amended by an insurer under
this subsection shall be treated as if it had been originally submitted the
Registrar in its amended form. ~ .
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(2) If the Registrar amends an account or balance sheet, the. insurer
shall have the right of appeal to the Minister, whose decision shall be final.
The appeal shall be lodged in writing with the Registrar within thirty days
after receipt by the insurerofthe notice of intention to make the amendment;
and notice of the decision of the Minister shall be given to the insurer. _

(3) If the account or balance sheet of a registered insureris rejected by
the Registrar underthis section, the insurershall, to that extent, be deemed
to have failed to comply with the requirements of this Act.

14, An external insurer shall, within the Federation, keep—
(a) a record of all local policies issued by it showing itsrights and

obligations thereunder;
(4) a record of the premiumsreceived on all local policies issued by it;

and
(c) documentary evidenceofits assets in the Federation.
15. (1),Where an insurer transacts other business besides that of

insurance or transacts more than one class of insurance business, a separate
accountshall be keptof all receipts in respect ofthe life insurance business of
the insurer, and thereceipts in respectofthelife insurance businessshall be
carried to and form a separatelife insurance fund with an appropriate name:
Provided that nothing in this subsection shall require the investments of the
life insurance fund to be kept separate from the investments of any other
fund of the company.

(2) Thelife insurance fund shall be as absolutely the security of the
policy holders as though it belonged to a company ing on no other
business than insurance business of that class, and shall not be liable fpr any
contracts of the company for which it would nothave been liablehad the
business of the company been only thatoflife insurance ; and the fundshall
not be applied, directly or indirectly, for any purposes other than those of the
class of business to which the fund is applicable.

: (3) Nothing in this section shall apply to marine, aviation or transit
insurance. . . ;

16. (1) Every long term business insurer shall, not less than once in
every five years cause an investigation to be madeintoits financial position by
an actuary. ,

(2) The investigation made under the provisions of subsection (1) shall
include a valuation ofthe liabilities in respect of the whole of the insurance
business.

(3) An insurer whose financial position is investigated underthis section,
shall prepare and furnish to the Registrar in the prescribed forms within six
monthsof the date to which its accounts are made up for the purposes of the
investigation, an abstract of the report ofthe actuary by whom theinvestiga-
tion was made, and a statement of the insurance business of the insurer at
that date.

(4) The provisionsof this section shall apply at any timean investigation
into the financial position ofa life insurer is made with a view to a distribution
of profits : :

Provided that where the financial position of an insurer is investigated
with a view to a distributionofprofits, it shall not be required to furnish to
the Registrar a statementofits insurance business as prescribed bythis section
more than once in every three years. ;

(5) Nothing in this section shall apply to marine, aviation or transit
insurance business. 0 ut
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17. (1) Subject to the provisions of this section, no local insurer shall—
(a) amalgamate with any other insurer whether régistered ornot carrying

on long term business or workmen’s compensation insurance business ; or

(4) transfer to or acquire from any other insurer any such] insurance
.business or any part of any such insurance business,— bo

unless the transaction is sanctioned by the High Court in accordance with the
provisionsof this section. For the removal of doubts the High Court shall
have jurisdiction to hear and determine the case, and the procedure tothe
extent necessary shall, subject to this section, be as nearly as may bé in
accordance with the winding up provisions by the Court under section 135
of the Companies Ordinance.

(2) If any class of insurance business within subsection (1) is intended to
be amalgamated with any other insurance business, whereall or any are local
insurers, or any suchclass of insurance business is intended to be transferred
in whole or in part, where one or both are local insurers, the directors of the
insurers concerned may apply-to the High Court to sanction the proposed
amalgamation 4r transfer, as the case may be.

(3) Before an application to the High Court is made underthis section, —
a noticeofintention to makethe application shall be published in the Gazette,
and a copy of the notice and a statementcfthe nature ofthe proposal shall be
posted to the registered or last known address ofeach interested policy holder
in the Federation and to each insurer and the Registrar. The proposal
statement shall be ‘accompanied by an abstract of the deed or agreement
relating to the amalgamation or transfer and by copies of the actuarialreports
on which the proposal is based.

(4) The deedor agreement-under which an amalgamation ortransfer, as
the case may be, is proposed to be effected shall be available for inspection
without payment of any fee by policy holders and share-holders atall reason-
able times in theoffices of the insurers in the Federation, for a period of
twenty-one days after the publication of the notice in the Gazette.

(5) The High Court in its discretion may sanction the arrangement if it °
is satisfied that no sufficient objection has been established by those entitled
to be heard. It shall be a sufficient objection. for the purposes of this
subsection if it appears to the High Court that policy holders representing
one-fifth or more of the total amount insuredby any of the insurers carrying
on the insurance business concerned, dissent from the amalgamation or

. transfer, as the case may be.

(6) If an amalgamation or transfer under this section is sanctioned by
the High Court, no policy holder shall be regarded as having abandoned-any
claim which he would have had againstthe original insurer or to have accepted
in place thereofthe liability of another insurer, unless he or his agent has

. Signed: a written document abandoning that claim and accepting in place
thereofthe liability of that other insurer. -

18. Within three months after the date of the completion of the amalga-
mation or transfer of any insurance business under section 17, the insurer
shall deposit with the Registrar—

(a) a sealed copy of the order of the High Court, —_ %
(b) a certified copy of the statement or statements of the assets and

liabilities ofthe insurers concerned in the amalgamation or transfer, and
of the nature and terms of the amalgamation ortransfer,

(c) certified copy of the deed oragreementrelating to the amalgamation
or transfer,

”
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() certified copies of the actuarial or other reports upon which the
deed or agreement was founded, and

(e) a declaration under the hand of the chairman of each insurer and of
the principal officer of each insurer,—

(i) that to the best of their knowledge andbelief, the record of every
payment madeor to be made to any person on account of the amalgama- —
tion ortransfer as set out in the declaration is true and correct and that
no other payments have been made orare to be made, either.in money,
policies, bonds, valuable securities or other property, by or with the
knowledge of the parties to the amalgamation ortransfer, and

(#) that notice of the proposal was duly given as prescribed by
section 17 to all persons concerned. —

Part IV—AssocIaTIONs OF UNDERWRITERS »
19. The provisions ofthis Part shall apply to associations of underwriters

tegistered as insurers and to their members. ‘,

20. All premiums received by each memberofan association of under-
writers shall be held in trust in the names oftrustees for the paymentof the
underwriting liabilities attached thereto of each member and the expenses
of his insurance business.

21. An association of underwriters constituted outside of the Federation
shall furnish evidence to the satisfaction of the Registrar that the accounts of
each member of the association of underwriters are subject to an annual
audit by an independentauditor. :

22, (1) The auditor of a memberof an association of underwriters shall
certify to the committee of the association whether the underwriting assets
held by the memberat the close of each financial year weresufficient to cover
the underwriting liabilities attached at that time to the member’s underwriting «
accounts.

(2) A copy of thecertificate shall be delivered by the committee to the
Registrar within one month ofits issue by.the auditor.

. 23. (1) An association of underwriters constituted in the Federation
shall furnish annually to the Registrar such returns:relating to the insurance
business carried on by each of the members of the association as the Registrar
may require.

-

_ (2) An association constituted outside of the Federation shall furnish
annually to the Registrar,—

(a) a certified copy of the returns of insurance business carried on by
the members ofthe association and furnished in each year to the appropriate
authority in the country where constituted, and — .

(b) a certificate signed by the chairman of the association and by the
appropriate authority in the country where constituted that the members
have in respect to the preceding year complied with the requirements of
the insurance law so far as it relates to associations of underwriters,
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Part V—MIscELLANEOUS
24. (1) The Minister may by order and on such terms as he thinks fit, Power to

exempt any person or class of persons or class of insurance business either °*°mpt
wholly or partly from theprovisions of,this Act.

\(2) Every exemption shall have effect on publication in the Gazette,

25. Notwithstanding the requirements of Part II as to paid-up share
capital; any person (not being an association of underwriters) who was, on
the cominginto operation of this Act, carrying on the business of an insurer
with less than the prescribed paid-up share capital may apply for registration
under this\Act. ‘The Registrar shall refer the application to the Minister,
and if the Minister is satisfied, the Registrar shall register the applicant as an
insurer, subject to any conditions the Minister may impose. 4

26. (1) If ‘aa insurer or an applicant for registration is, under this
Act, required or\entitled:to do or refrain from doing anything within a
specified period of\time, ‘the Registrar may on application-in writing and if
he thinks fit extend such time for not more than four weeks, 2°

(2) The provisions of this section shall apply notwithstanding that the
\, :

prescribed period of time may have expired.

27. (1) Subject to the provisions of this Act and to such conditions
as he may impose, the Registrar may on application in writing by an insurer
approve ‘the classification of the insurance business ofthe insureroralterits
classification. of - , ‘

(2) Nothing in this sectionshall authorise the, approval or alteration as
the case may be of. the classification of the insurance business where it
appears to.the Registrar that the approval or alteration will be detrimental to
the interest of any other person.

27a. The Minister may if he thinks fit and notwithstanding any other
provision of this Act, require.any insurance company to invest in Nigeria a

\,

- percentage of the profits of the insurance company accruing in respect of -
. its business in Nigeria, and not exceeding three per cent in any financial

year of the insurance company. .

28. (1) The accounts ofa local insurer and ofa memberofan association.
of underwriters constituted in the Federation shall be audited annually by an

_ auditor approved by the Registrar. No auditor shall be approved by the
Registrar if he is an employee, manager or director of the local insurer or
memberas the case may be.

(2) When making the audit, the auditor shall satisfy himself that the
accounts of the local insurer or of the member as the case may be have been
properly prepared in accordance with the relevant books and records, and
shall in his certificate set out the source ofhis information, andin particular,—

(a) whether he has obtained adequate information from the books and
records, .

(b) whether the accounts are in ‘accordance with the information given
| to him for the purposes of his audit, and

(c) whether the balance sheet and profit and loss account respectively
give a true and fair view of the financial position and profit andloss:

29, An external insurer shall furnish evidence to the satisfaction of the
Registrar that its accounts are subject to an annual audit by an independent
auditor. -
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30. No insurer shall publish any statement, or issue any document on
which is printed a statement—

(a). of the authorised capital ofthe insurer unless the statement shows in
addition the amount of the subscribed capital and the paid-up capital, or

(8) of the subscribed capital of the insurer unless the statement shows
in addition the amountof the paid-upcapital.

31. (1) The Registrar may, for the purpose of this Act, require the
production of any document or information relating to or concerning the
insurance business of the insurer, or of the applicant for registration as the
case may be. .

(2) The failure to comply with the requirements of this section shall
be an offence against this Act.

32. Where any documentor information in writing is required for the
purposes of this Act, it shall be accompanied bya translation in the English
language in any proper case, unless the Registrar otherwise directs.

33. If an insurer or applicant for registration fails to comply with the
requirements of this Act or to produce any documentor information when
required, the Registrar may in any proper case and with the approval of
the Minister, apply to the Governor-General for leave to investigatethe affairs
of the insurer, or of the applicant, as the case may be. If leave is granted
under this section the Registrar, or such other person as the Governor-.
General mayin writing direct, shall be deemed to be a commissioner appointed
for the purposes of the inquiryunder the Commissions of Inquiry Ordinance
and the provisions of that Ordinanceshall haveeffect accordingly. The cost
of the investigation if certified to by a law officer and lodged with the Chief
Registrar shall be deemed to be costs awarded to the Crownin a civil action
in the High Court, and be recoverable. ’

34, (1) A petition for the winding up by the High Court of an insurance
company, as a company unable to pay its debts, may be presented underthis
Act by the Minister with the leave ofthe HighCourt ; and for such purposes
the provisions of sections 135 and 136 of thé Companies Ordinance (whic
relate to such inabilityand provide for failure in certain cases to comply with
a creditor’s demandorto satisfy execution or other process) shall haveeffect,
subject to this section, as if the petition were one presented under the Com-
panies Ordinance. -

(2) In the application of this section, the Companies Ordinance shall
be read as if there were included in section 136, the following additional
paragraph—

“(d) if the valueof the assets of the insurance company does not exceed
the margin of solvency as defined in section 4 of the Insurance Companies
Act 1960.”

35. An insurer liable under a.local policy of insurance shall supply to a
policy holder on request in writing, a copy of the balance sheet and of the
revenue account and profit and loss account in respect to the preceding
financial year of the insurer.



C 449
 

Insurance Companies | 1961 No.

36. (1) No person other than a registered insurer shall, after the expiry
of twelve months from the coming into operation of this Act, use the word
“insurance” ora derivative as part of the nameofthe registered insurer,

(2) The failure to comply with the requirements ofthis section shall be
an offence against this Act. - . °

' 3%. Service of process in any legal proceedings against an insurer, who
is not an association of underwriters, may be effected at the principal office.

" of the insurer in the Federation. If there is no principal office in the Federa-
tion or the principal office has ceasedto exist, process in any legal proceedings
against the insurer may be served at the office of the Registrar, and service
upon the Registrar, in any such case, shall be deemed to be service upon the
insurer. ‘ >

38. (1) The holderof a local policy shall, notwithstanding any contrary
provision in the policy or in any agreementrelating to the policy, be entitled
to enforce his rights under the policy against the insurer liable under the
policy in any court of competent jurisdiction in the Federation:

Provided that nothing in this subsection shall precludethe determination .
of the amountofliability by arbitration in accordance with the law in‘ any
Region if the policy so authorises or allows.

(2) If any question of law arises in any action under a local policy
instituted by the policy holder against the insurer, it shall, unless precluded
by this Act or any Law, be decided in accordance with thelaw of the Region
in which the action is brought.

(3) For the purposes of this section, “Region” includes Lagos.

39. (1) Any person may, on paymentto the Registrar of the prescribed
fee, inspect or make copies of any documentorobtain certified copies of any .
documents in the custody of the Registrar under this Act. .

(2) Nofee shall be paid to the Registrar for information supplied by him
as to the principal officer in the Federation of an insurer and the address of
the principal office in the Federation of an insurer.

40. (1) Where an original documentis produced to the Registrar it shall
be accompanied by two copies duly certified as true copies for retention by
the Registrar unless the Registrar dispenses with production of the copies,
or any copy. : "

(2) Where a copy only of a document is produced, the Registrar may
require production of further evidence to account for the absence of the
original. If he is satisfied, two copies shall be prepared, and when duly ©
certified on behalf ofthe insurer, shall be retained by the Registrar unless the
Registrar dispenses with their production.

e

(3) For the purposes of this section a document shall be deemed to be
duly signed orcertified if it appears to be signed on behalf of the insurer by
the principal officerin the Federation of the insurance companyoris issued
under seal, or as the case may beis signed by some person approved bythe
Registrar. ,

41, Any person issuing a document for the purposes of section 40
knowingit to be false in any material respect commits an offence against this
Act. » <
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42. Any person who commits an offence under this Act shall be
liable on summary convictionto a fine not exceeding £500 or to imprisonment
for aterm not exceeding twoyears, or to both. ai

43. (1) The Governor-General may make regulations generally for the
purposes of this Act. .

(2) Regulations made underthis section may—
(a) make different provision for different classes of insurers and of

insurance business;
(5) from time to time prescribe the percentage ofprofits of insurance

companies to be invested in Nigeria.

44, Paragraph (a) of subsection (1) of section 6 of the Motor Vehicles
(Third Party Insurance) Ordinance is amendedby substitutingfor all words
after “insurer” the words “registered under the Insurance Companies
Act, 1961”,

45. To the extent to which: they are in force in the Federation, the
enactments of the United Kingdom mentioned in the Schedule are hereby
repealed.

SCHEDULE

 

 

 
 

Section 45

Enactments repealed .

Session
and - Short Title

Chapter :

33 & 34 Vict. The Life Assurance Companies Act 1870
c. 61 1.

34 & 35 Vict. The Life Assurance Companies Act 1871
c. 58 - . .

35 & 36 Vict.- The Life Assurance Companies Act 1872
ec 41 .

e

o



THE MARINE INSURANCE BILL

EXPLANATORY MEMORANDUM

The general controlof insurance companies and others as envisaged for
Nigeria requires as a necessary concomitant the introduction of a code of
marine insurance in térms somewhatsimilar to théseof the Marine Insurance
Act 1906 (U.K.), which for convenience is referred ‘to herein as “‘the Act of
1906”. ‘Thelaw as itis at present in Nigeria in relation to marineinsurance is
difficult to ascertain and interpret for the reason that the common law of
England, unless otherwise modified, is in operation here, as are certain
statutes of general application enacted in the United Kingdom andin force
before Ist January, 1900, The above Act of 1906 which preserves the
operation of the rules ofthe common law where they are not inconsistent with
that Act,is not-in force in Nigeria ; so the net effect is that the common law in
its application to marine insurance,as well as certainstatutes ofgeneralapplica-
tion indicated im the repeal provisionsto this Bill, have the force of law here.

Because of the doubtful application of marine insurance law in Nigeria,
Governmentconsiders that opportunity should now be taken to introduce a
separate code of marine insurance ; and this the Bill seeks to do.

In general, the Billis an adaptation of the Act of 1906 of the United
Kingdom and éncludes the Marine Insurance (Gambling Policies) Act 1909
which in substance is an amendment of the Act of 1906 ; and as such it will
enact a code of lawlargely made up so far as Nigeria is concerned, of Court .
decisions and the unwritten law of England. Certain Acts had however been
in operation as statutes of general application and these were repealed in the
United Kingdom bythe passing of the Act of 1906. To the extent to which
they continued to. operate in Nigeria they have not been repealed, and
opportunity is taken by this Bill to effect the repeal. :

For thepurposes of comparison, a Table is set out hereunder which
shows the corresponding sections of the Act of 1906 and 1909 and the clauses
of the Bill itself. . .

COMPARATIVE TABLE

1906 Act Bill 1906 “Act Bal
Section Clause Sector Clause

1 3 17 © 19
2 4 18 - 20
3 5 19 21
4 6 . 20 22
5 7 21 23

6 8 22 a4
7 . 9 23 25
8 10 2 2% 26
9 “ii : 25 27

10 0C:-té‘é«C 26 28
ii 13 27 29
12 ~ 14 28 30 °
13... 15 29 .. 31 t
“14 16 oO 30 24

15 - 17 631 32
16 18 — - 32 33

€ 451,
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COMPARATIVE TABLE—continued

 

1906 Act Bill 1906 Act _—Bill
Section Clause Section Clause
33 34 67 68

(34 35 68 69 _
35 35 - 69 70
36 37 70 71
37 38 71 72
38 39 » 72 73
39 40 FB ‘74
40 41 74 75
Al 42 75 76
42 43 76 77.
43 44 7B

ww 44 45 78 79
¢ 45 46 79 80

46 “47 _ 80 81
47 48 ” $1 82
48 49 82 —_s«83
49 50 83 84
50 51 84 85
51 52 .. 85 . 86
52 53 > 86 87
53 54 87 88
54 55 _ 88 2 (2)

+ 55 56 89 89
56 57 90 2 (1)
57 . 58 91 91 (2)
58 59 (repeated 92 91 (4)
59 60 repealed 93 not replaced
60 61 94 1
61 62
62 63 1909 Act Bill -.

P
e

63 64 Section Clause
64 65 1 90
65. 66 2 _
66- 67 — Loe

Z. B. DIpcHARIMA,
Federal Minister of Commerce:

and Industry .



‘THE: MARINE INSURANCE BILL

ARRANGEMENT OF CLAUSES
Clause .

1. Short title, ete.

. PRELIMINARY
2. Interpretation, .. : :

' 3. Marine insurance defined, |
4, Mixed sea andlandrisks,
5. Marine adventure and maritimeperils defined.

¥

INSURABLE INTEREST

6. Avoidance of wagering or gaming contracts.
7. Insurable interest defined.
8. When interest attaches.
9. Defeasible or contingentinterest. |

10. Partial interest. °
11. Re-insurance.
12. Bottomry.
13, Master’s and.seamen’s wages.
14, Advance freight.
15. Charges of insurance,
16. Quantum ofinterest.
17. Assignmentofinterest.

. INSURABLE: VALUE

18, Measure of insurable’value,

-. DIscLosuRE AND REPRESENTATIONS

19, Insurance is uberrimaefidei.
20. Disclosure by assured.
21. Disclosure by agent-effécting insurance. -
22, Representations pending negotiation of contract.
:23. When contract deemed to be concluded.

THE Pouicy

' 24, Contract to be embodied in policy.
25. What policy mustspecify.
26., Signature of insurer.
27. Voyage and timepolicies.
28. Designation of subject-matter.
29, Valued policy. . |30. Unvaluedpolicy. —
31. Floating policy by ship or ships.
32, Premium to be arranged... . :

Dovuse INsuRANCE
* 33. Double insurance.

| € 453
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WARRANTIES, EEC. —

Clause
34,

“oS 35.
36.
37.
38.
39.
40.
41.
42,

43.

45.

47.
48.
49.
50.

51.
52

53.

55.

56.
57.
58.
59,

61
62.
63.

Nature of warranty
When breach of warranty excused.
Express warranties.
Warranty of neutrality.
Noimplied warranty of nationality.
Warranty of good safety.
Warranty of seaworthiness of ship.
No implied warranty that goods are seaworthy.
Warranty of legality.

z

” - THe Vevace

Implied condition as to commencementof risk.
. Alteration of port of departure.
Sailing for different destination.

. Change of voyage.
Deviation.
Several ports of discharge.
Delay in voyage. }
Excuses for deviation or delay.

ASSIGNMENT oF PoLicy

Whenandhow policy is assignable.
Assured whohas no interest cannotassign. ©

. Tue PremMiuM

When premium payable.
. Policy effected through broker.
Effect of receipt on policy.

Loss anp ABANDONMENT

Included and excluded losses.
Total and partial loss.
Actual total loss.
Missing ship.

. Effect of transhipment, etc.
Constructive total loss defined,
Effect of constructive total loss.
Notice of abandonment.
Effect of abandonment.

PartTiaL Losses (INCLUDING SALVAGE AND GENERAL
wf AVERAGE AND PaRTICULAR CHARGES)

Particular averageloss,
Salvage charges. .
General average loss.
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MEASURE OF INDEMNITY

Clause
68. Extent of liability of insurer for loss.
69. Total loss. ;
70. Partial loss of ship.

_ 71, Partial loss ofifreight.
72, Partial loss ofgoods, merchandise, etc.
73. Apportionmentof valuation.
74. General average contributions and salvage charges.
75. Liabilities to third parties,
76. General provisions as to measure of indemnity.
-77. Particular average warranties.
78. Successive losses,
79, Suing and labouring clause,

Ricuts oF INSURER ON Bavuenr

80. Right of subrogation. r
81. Right of contribution.
82, Effect of underiinsurance, 

RETURN OF PREMIUM

83. Enforcement of return.
84, Return by agreement.
85. Return for failure of consideration.

4 . Mourvat Insurance
- 86. Modificationiin case of mutual insurance,

SUPPLEMENTAL

‘7, Ratification by assured.
88. Implied obligations varied by agreementor usage.
89. Slip as evidence.
90. Gambling on loss by maritime perils prohibited.
91. Repeals and savings.

SCHEDULES



A BILL
FOR

An Act To proving FOR Marine INSURANCE AND TO PROHIBIT GAMBLING
.. ON Loss By Marrrme Perizs, ‘

BE IT ENACTEDbythe Legislature of the Federation of Nigeria in
this present Parliament assembled andby the authority of the same as
follows—

i. (1) This Actmay be cited as the Marine Insurance Act, 1961, and
shall comeinto operation on a day to be appointed by the Governor-General
by notice in the Gazette.

(2) This Act shall be of Federalapplication,

© 457

Ennctment,

Short title,
etc,



 

C 458 1961 No. Marine Insurance

PRELIMINARY

interpreta- _ 2. (1) In this Act unless the context otherwise requires,—
“action” includes counter-claim andsetoff ;
“freight” includesthe profit derivable by a shipownerfrom the employ-

ment of his ship to carry his own goods or moveables, as well as freight
payable by a third party, but does not include passage money;

“moveables” means any moveable tangible property other than the
ship and includes money, valuable securities and other documents;

“policy” means 2 marinepolicy ; —
" “prescribed form” means the form ofPolicy in the First Schedule.

(2) For the purposes of this Act, where there is a reference to—

(2) reasonable time, or

(b) reasonable premium,or .
(c) reasonable diligence,—

the question ofwhatis reasonable shall be a question offact.

Marine 3. A contract of marine insurance is a contract whereby the insurer
Insurance | undertakes to indemnify the assured, in manner and to the extent thereby

° agreed, against marine losses, that is to say, the losses incident to marine
adventure.

Mixed sea 4, (1) A contract of marine insurance may, by its express terms, or by
and land usage of trade, be extended so as to protect the assured against losses on
risks, inland waters or on any land risk which may beincidental to any sea voyage.

(2) Where a ship in course of building, or the launchof a ship, or any
adventure analogous to a marine adventure, is covered by a policy in the
form of a marine policy, the provisions of this Act, in so far as applicable,
shall apply thereto ; but, except as by this section provided, nothing in this
Act shall alter or affect any rule of law applicable to any contract of insurance
other than a contract of marine insuranceas definedin section 3. .

a

Marine 5. (1) Subject to the provisions of this Act, every lawful marine
Soneae adventuremay bethe subject of a contract ofmarine insurance.
perils (2) In particular there is a marine adventure where—
efined.

(a2) any ship goods or other moveables are exposed to maritime perils,
such property being referred to in this Act as insurable property ;

(b) the earningor acquisition of any freight, passage money, commission,
profit, or other pecuniary benefit, or the security for any advances,loan,
or disbursements, is endangered by the exposure of insurable property
tomaritimeperils; o-

(c) any liability to a third party may be incurred bythe ownerof,or
other person interested in or responsible for, insurable property, by
reasonofmaritimeperils.

(3) For the purposes of this section, “maritime perils” means theperila
consequent on, or incidental to, the navigation of the sea, that is to say,
perils of the seas, fire, war perils, pirates, rovers, thieves, captures, seizures,
restraints, and detainments of princes and peoples, jettisons, barratry, and
any other perils, either of the like kind or which may be designatedby the
policy. .
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INSURABLE INTEREST

6. (1) Every contract of marine insurance byyay of gaming or wagering
is void.

(2) Acontract of marine insurance shall be deemed to be :a gaming or
wagering contract— -

(a) where the assured has not an insurable interest as defined bythis.
Act, and the contract is entered into with no expectation of* acquiring
suchan interest ; or

(6) where the. policy is made “interest or no interest,” or “without
further proof ofinterest than the policy itself,”og “without benefit of
salvage fo/the insurer,” or subject to any otherlike term :

Provided that, where there is no possibility of salvage, a policy may be
effected without benefit ofsalvagetotheinsurer,

7. (1) Subject to the provisions ofthis Act every person has aninsurable’
interest who isinterested. in a marine adventure.

(2) In particular a person‘is interested in a marine adventure where he
stands in any legal or equitable relation to the adventure or to any insurable
property at risk therein, m consequence of which he may benefit by the
safety or duearrivalof insurable property, or may be prejudiced byits loss,|
or damage thereto, or by the detention thereof, or may incur liability in
respect thereof.

8. (1) The assured mustbe interested in the subject-matter insured at.
the time of the loss though he need not be interested when the insurance is
effected :

Provided that where the subject-matter is insured “Tost or not lost”,
the assured may recover although he may not have acquired his interest

- until“after the loss, unless at the timeof effectingthe contractof insurance
the assured was awareofthe loss, and the insurer was not. ;

@).2) Where the assured has no interest at the time of the loss, he cannot
acquire interest by any act’orelection after he is awareoftheloss,

9, (1) A defeasible interest shall be insurable, as also shall be acontingent
interest.

(2) In particular, where the buyer of goods has insured them,he has
an insurable interest, notwithstanding that le might, at his election, have
rejected the goods, or have treated them as at the seller’s risk, by reason of
the latter’sdelay in making delivery or otherwise.

10. A partial interest of any nature shall be insurable.

it. Theiinsurer under a contract of marine insurance has an insurable
interest in his risk, and may reinsure in respect of it; but unless the policy
otherwise provides, the original assured shall have no rightor interest in
respect of such reinsurance.

12. The lender of money on\ boitomty or respondentia has aninsurable
interest in respect of the loan.

13. The master or any memberof the crewnof a ship has an insurable
interest in respect of his wages.

14, In the ease of advancefreight, the person advancing thefreight has
aa insurable interest, in so far as suchh freightiis not repayable in case of loss.
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__ 45, The assured/has’an_insurable interest in the charges of any insurance
which he may effect. ,

16. (1) Where the subject-matter insured is mortgaged, the mortgagor
has an insurableinterest in the full value thereof, and the mortgagee has an
insurable interest in respect of any sum due or to become due under the
mortgage. .

(2) A mortgagee, consignee, or other person having an interest in the
subject-matter insured may insure on behalf and for the benefit of other
persons interested as well as for his own benefit.

(3) The owner of insurablé property has an insurable interest in respect
of the full value thereof, notwithstanding that some third person may have
agreed, or be liable, to indemnify him in case ofloss.

17. (1) When the assured assigns or otherwise parts with his interest in
the subject-matter insured, he shall not thereby transfer to the assignee his
rights under the contract of insurance, unless there is an express or implied
agreement with the assignee to that effect.

(2) Nothing in this section shall affect a transmission of interest by
operation of law. , . o

|

INSURABLE VALUE Q

18. Subject to the express provision or valuation in the policy, the
insurable value of the subject-matter insured shall be ascertained as follows—

(a) in insurance on ship, the insurable value which, in the case of a
steamship, includes also the machinery, boilers, and coals and engine -
stores if owned by the assured, and, in the case of a ship engaged in a *
special trade, the ordinary fittings requisite for that trade, is the value, at
the commencementoftherisk, of the ship, including her outfit, provisions
and stores for the officers and crew, money advanced for seamen’s wages,
and other disbursements (if any) incurred to maketheshipfit for the voyage
or adventure contemplated by the policy plus the charges of insurance
uponthe whole: - :

(6) in insurance on freight, whether paid in, advance or otherwise, the
insurable value is the gross amount of the freight at the risk of the assured,
plus the charges of insurance: .

(c) in insurance on goods or merchandise, the insurable value is the
primecost of the property insured, plus the expenses of and incidental to
shipping andthe charges of insurance upon the whole:

d@) in insurance on any other subject-matter, the insurable value is the
amountat therisk of the assured when the policy attaches, plus the charges
of insurance.

DISCLOSURE AND REPRESENTATIONS

19. A contract of marine insurance is a contract based upon the utmost
goodfaith, and,if the utmost good faith is not observed by either party, the
contract may be avoided by the other party. os

20. (1) Subject to the provision ofthis section, the assured shall disclose
.to the insurer, before the contract is concluded, every material circumstance
which is known to the assured, and theassured shall be deemed to know every
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circumstance which, inthe ordinary course of business, ought to be known
by him. Ifthe assured fails to make such disclosure, the insurer,may avoid
the contract. ao

(2) Every circumstance is material which would influence the judgment
of a prudentinsurer in fixing the premium,or determining whetherhewill

take the risk. , -

(3) In the absence of inquiry the following circumstances need not be
disclosed, namely:— _

(a) any circumstance which diminishes therisk ;

(6) ay circumstance which is known or presumedto be known to the
_ insurer, and for the purposes of this paragraph, the presumption shall -
* extend and apply to matters of common notoriety or knowledge, and to .

matters which an insurer in the ordinary course of his business, as such,
ought to know ; * |

(c) any circumstance as to whichinformation is waived by the insurer; -
__ (@) anycircumstance which it issuperfluous to disclose byreason of any

express or implied warranty. .

: (4) For the purposes of this section, “circumstance” includes any
communication madeto, or information‘received by, the assured ; and whether
any particular circumstance which is not disclosed, is material or not is, in

each case a question of fact. : .

21. Subject to the provisions of section 20 (which refers to circumstances. : Disclosuro

not requiring to be disclosed by an assured), where an insuranceis effected for oecting
the assured by an agent, the agentshall disclose to the insurer— : insurance,

@ every material circumstance which is known to the agent, who shall
be deemed to know every circumstance which, in the ordinary course of
business, ought to be known by or to have been communicated to the
agent ; and ,

(6) every material circumstance which the assured is bound to disclose

unless it comes to the knowledge of the assured toolate to communicate
it to the agent. Sot y

' 22, (1) Every material representation madeby the assured or his agent Repreventes
to the insurer during the negotiations for the contract, and before the contract aoeain
is concluded must be true ; and if untrue the insurer may avoid the contract. vegotistion

(2) A representation is material which would influence thejudgment ofa of contract.
prudent insurerin fixing the premium, or determining whether hewill take
the risk. & ‘ " : .

(3) A representation maybeeither a representation-as to a matterof fact,
or as to a matter of expectation or belief. ren -

(4) A representation as to matter of fact is true, ifit is substantially

correct, thatis to say,if theédifference between whatis represented and what
is actually correct would not be consideredmaterial by a prudent insurer.

(5) A representation as to a matter of expectationorbeliefis trueif it is
made in goodfaith. _ . pe

(6) A representation may be withdrawn or correctedbefore the contract
is concluded. . :

(7) Whether a particular representation is material or notis, in each case,
a question offact. ;
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23. A contract of marine insurance shall be deemed to be concluded
when the proposal of the assured is accepted by the insurer, whether the
policy is then issued ornot; and,forthe purpose ofshowing when the proposal
was accepted, reference may be madeto the slip or covering note or other
eustomary memorandum of the contract. - :

Tue PoLicy

_ 24s. (1) Subject to the provisions of any statute, a contract of marine
insurance shall not be admissible in evidence unless it is embodied in a marine.
policy in- accordance with the form in the First Schedule tothis Act or to the

like effect. 'The policy may be executed and issued either at the time when
the contract is concluded, or afterwards; and subject to the provisions of
this Act and unless the context of the policy otherwise. requires, the terms
and expressions mentioned in the said First Schedule shall be construed as
having the scope and meaning in that Schedule assigned to them.

(2) Nothing in this section shall affect-the operation of a contract for
such insurance as is mentioned in section 388 of the Merchant Shipping.
Act 1961. =

25. A marinepolicy shall specify the name of the insured, or of some
peison wheeffects the insurance on his behalf.

26. (1) A marinepolicy shall be signed by or on behalf of the insurer, or
if the insureris a corporation, the corporate seal may be sufficient.

(2) Whereapolicy is subscribed by or on bebialf of twoor. moreinsurers,
each subscription, unless the contrary is expressed, shall constitute a distinct
contract with theassured.

take

(3) Nothing in this section shall be construed as requiring the subscrip-
~"tiorrof-a-corporation to be underseal.
¥

27. Where the contract is to insure the subject-matter “‘at and from,”
or from one place to another or others, the policy, is called 9 voyage policy ;
and where the contract is to insure the subject-matter for a definite pericd of
time the policy is called a time policy. A contract for both voyage and time
maybe includedin the samepolicy.

28. (1) The subject-matter insured shall be designated in a marine
policy with reasonable certainty ; but the nature and extent of the interest

of the assured in the subject-matter insured need not be specified in the
policy.

(2) Where the policy designates the subject-matter insured in general
terms,it shall be construed to apply to the interest intended by the assured to
becovered. .

(3) In the application of this section, regard. shall be had to any usage
regulating the designation of the subject-matter insured.
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29. (1) A policy may be either valued or unvalued, and for the purposes
of this section, a valued policyis a policy-which specifies the agreed value of
the subject-matter insured. eo,

(2) Subject to the provisions of this Act, and in the absence of fraud,
the value fixed by the policy is, as between the insurer and assured, conclusive
of the insurable value of the subjeét intended to be insured, whether theloss
is total or partial.

(3) Unless the policy otherwise provides, the value fixed by the policy
is not conclusive for the purposes of determining whether therehas been a
constructive total loss.

30. An unvalued policy is a policy which does not specify. the value of
the subject-matter insured, but, subject to the limitof the sum insured,
‘leaves the insurable value to be subsequently ascertamed in the manner
specified in section 19. €

31. (1) A floating policy is a policy which describes the insurance ia
general terms, and leaves the nameof the ship or ships and other particulars
to bedefinedby subsequentdeclaration. . .

(2) ‘The subsequent declaration or declarations may be made by indorse-
menton the policy, or in other customary.manner.

(3) Unless the policy otherwiseprovides, the declarations shall be made .
‘in the order of dispatch or shipment, In the case of goods, they shall
comprise all consignments within the termsof the policy, and the value of the
goodsor other property shall be honestly stated; but any omission.orerroneous
declaration maybe rectified even after loss or arrival, provided the omission .
or declarationwas madeingood faith.

(4) Unless the policy otherwise provides, where a declaration of value is
not made until after notice of loss or arrival, the policy shall be treated as an
unvalued policy as regards the subject-matter of that declaration.

32, (1) Where an insurance is effected at a premium to be arranged,
andno arrangementis made, areasonablepremiumshall be payable.

(2) Where an insurance is effected on the terms that an additional
premium is to be arranged in a given event, and thatevent happens but no
arrangement is made, then a reasonable additional premium shall be payable.

«

Dovusiz InsuRANCE

33. (1) Where two or morepolicies are effected by or on behalf of the

assured on the same adventure and interest or any part thereof, and the
sums insured exceed the indemnity allowed by this Act, the assured is said
to be over-insured by double insurance. —_

_ (2) Where the assured is over-insured by doubleinsurance—

(a) thezasured, unless the policy otherwise provides,may claim payment
from the insurers in such order as he may think fit, provided that he shall
not be entitled to receive any sumin excess of the indemnity allowed by
this Act. °

(b) where the policy under which the assured claims is a valued policy,
the assured shall give credit as against the valuation for any sum received

* by him under any other policy without regard to the actual value of the
subject-matter insured ; '

~
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(c) where the policy under which the assured claims is an unvalued

policy he shall give credit, as against the full insurable value, for any sum

receivedbyhimunderany otherpolicy;

(d) where the assuredreceives any sum in excess of the indemnity
allowed by this Act, he shall be deemed to hold such sum in trust for
the insurers, according to their right of contribution among themselves.

WARRANTIES, ETC,

34. (1) For the purposes of this section and of sections 35 to 42 (which
relate to warranties) a warranty means a promissory warranty, thatis to say, a
warranty by which the assured undertakes that someparticular thing shall or
shall not be done, or that some condition shall be fulfilled, or whereby he
affirms or negatives the existenceofa particularstate offacts.

(2) A warranty within the meaning of this section may be express or
implied, and is a condition which shall be exactly complied with, whetherit is
material to the risk or not. If it is not so complied with, then, subject to
any express provision in the policy, the insurer shall be discharged from
liability as from the date of the breach of warranty, but without prejudice to

any liability incurred by him before that date,

35. (1) Non-compliance with a warranty is excused when, by reason of a _
change ofcircumstances, the warranty ceasesto be applicable to the circum-

stances of the contract, or when compliance with the warranty is rendered

unlawful by any subsequentlaw. ,

(2) Where a warranty is broken, the fact that the breach hasbeen
remedied and the warranty complied with béfore loss shall be no defence to
the assured; but a breach ofwarranty may be waived by the insurer.

36. (1) An express warranty may be in any form of words from which
the intention to warrantis to be inferred.

(2) An express warranty shall be included in or written uponthepillicy,
or be contained in some documentincorporated by referenceinto thepolity.

(3) An express warranty shall not exclude an implied warranty, unless

it is inconsistent therewith.

37. (1) Where insurable property, whether ship or goods,is expressly

warranted neutral, there is an implied condition that the property shall have

a neutral character at the commencementoftherisk, and that, so far as the

-assured can control the matter,its neutral character shall be preserved during

the risk.
(2) Where a ship is expressly warranted: “neutral” there is also an

implied condition that, so far as the assured can control the matter, she shall

be properly documented, that is to say, that she shall carry the necessary

papers to establish her neutrality, and that she shall not falsify or suppress
her papers, or use simulated papers+<-.If any loss occurs through breachof

this condition, the insurer may avoid the contract.

38. There is no implied warranty as to the nationality of a ship, or that

her nationality shall not be changed duringtherisk.

39, Where the subject-matter insuredis warranted “well” or “‘in good

safety” on a particular day,it is sufficientif it be safe at any time during that

day.
;
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40. (1) In a voyage policy there is an implied warranty that at the
commencementof the yoyage the ship shall be seaworthy for the purpose of
the particular adventure insured. SS

(2) Wherethe policy attaches while the ship is in port, there is also an
implied warranty that she shall, at the commencementofthe risk, be reason-_
ably fit to encounter the ordinary perils of the port. : .

(3) Where the policy relates to a voyage which is performed in different
stages, during which the ship requires different kinds of or further preparation

. or equipment, there is an implied warranty that at the commencementof each
stage the ship is seaworthy in respect of such preparation or equipment for
the purposesof that stage. ~

, (4) A ship is deemed to be seaworthy when sheis reasonably fit in all:
respects to encounterthe ordinary perils of the seas of the adventure insured.
. (5) In a timepolicy there is no implied warranty that the ship shall be
seaworthy at any stage of the adventure, but where, with the privity of the
assured, the ship is sent to sea in an unseaworthy state, the insurer is not
liable for any loss attributable to unseaworthiness.

. 41. (1) In a policy on goods or other moveables there is no implied
warranty that the goods or moveables are seaworthy.

(2) In a voyage policy on goods or other moveables there is an implied
warranty that at the commencementof the voyage the ship is not only sea-
worthy as‘a ship, but also that she is reasonably fit to carry the goods or other
moveables to the destination contemplated by the policy.

- . . 1° t

42. There is an implied warranty that the adventure insured is a lawful
one, andthat, so far as the assured can control the matter, the adventureshall
be carried out in a lawful manner.

| Tue VovAGE 5
43. (1) Where the subject-matter is insured by a voyage policy “at and

from”or “from”a particular place, it is not necessary that the ship shouldbe
at that place whenthe contract is concluded; but there is an implied condition
that the adventure shall be commenced within a reasonable time, and thatif
the adventure is not so commenced the insurer may. avoid the contract.

(2) The implied condition may be negatived by showing that the delay
was caused by circumstances known to the insurer before the.contract was

_ concluded, or by showing that‘he waived the condition.

44, Where the place of departureis specified by the policy, and the ship
insteadof sailing from thatplace sails from any otherplace,the risk shall not
attach. oe a .

45. Where the destination is specified in the policy, and the ship,instead
ofsailing for that destination, sails for any other destination, the risk shall not
attach, ,

46. (1) Where, after the commencementof therisk, the destination of
the ship is voluntarily changed from the destination contemplated by the
policy;there is said to be a change of voyage.

(2) Unless the policy otherwise provides, where there is a change of
voyage, the insurer is discharged from liability as from the time of change,
thatis tosay, as from the time when the determination to changeit is mani-
fested ; andit is immaterial that the ship may not in fact haveleft the course
of voyage contemplated by: the policywhen the loss occurs. ©
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Deviation. 47. (1) Where a ship,without lawful excuse, deviates from the voyage
‘ contemplated by the policy, the insurer is discharged from liability as from

the time of deviation, and it is immaterial that the ship may have regained
her route before any loss occurs.

(2) Thereisa deviation from the voyage contemplated by thepolicy—

? (a) -wliere the course of the voyage is specifically designated by the!
policy, and that course is departed from ; or

(6) where the course of the voyage is not specifically designated by the
policy, but the usual and customary course is departed from.

(3) The intention to deviate is immaterial ; and if there is a deviation in
fact the insurer is discharged from his liability under the contract.

~

Several : 48. (1) Where several ports of discharge are specified by the policy, the
ports of ship may proceed toall or any of them, but,:in the absence of any usage or
discharge. sufficient cause to the contrary, she shall proceed to them or such of them as

she goesto, in the order designated by the policy ; and if she does not, there is
a deviation. *

#

(2) Where thepolicy is to “ports of discharge” within a given area and
they are not named, the ship shall, in the absence of any usage or sufficient
cause to the contrary, proceed to them or such of them as sli goes to, in their
geographical order ; and if she doesfhot, there is a deviation.

Delay in- 49. In the case of a voyage policy, the adventure insured shall be prose-
voyage. cuted throughout its course with reasonable dispatch, and, if without lawful

" excuse it is not so prosecuted, the insurer shall be discharged from liability as
from the time when the delay became unreasonable,

“Excuses for 50. (1) Deviation or delay in prosecuting the voyage contemplated by
seyistion or the policy is excused— -

(a) where authorised by any special term in the policy ; or

_ (6) where caused by circumstances beyond the control of the master and
his employer ; or .

(c) where reasonably necessary in order to comply with an express or
implied warranty ; or

(2) where reasonably necessary for the safety of the ship or subject-
matter insured ; or oe

(c) for the purpose of saving human life, or aiding a ship in distress
where human life may be in danger ; or :

(f) where reasonably necessary for the purpose of obtaining medical or
surgical aid for any person on board the ship ; or ,

(g) where caused by the-barratrous conduct of the master or crew, if
barratry is one of the perils insured against.

(2) Whenthe cause excusing the deviation or delay ceases to operate, the
ship shall resume her course, and prosecute her voyage with reasonable
dispatch. :
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ASSIGNMENT OF PoLicy

~ + “§4,-(1) APmarine policy shall beassignable unless it contains terms
‘expressly prohibiting assignment; and a marine policy may be assigned
‘eitherbeforeorafter.toss, oe

''(2) Where a marine policy hasbeen assijmedso as to pass the beneficial
interest in such policy, the assignee of the policy shall be entitled to sue
‘thereon in his own name ;and the defendantshall be‘entitled to make any
‘defencearisingout of the contract which he wouldhave been entitled to make
if the action hadbeenbroughtin the name of the person by or on behalf of
‘whomthepolicy was effected. © ae me
|. 3)Amarinepolicy may be assigned by indorsement thereon or in other
customarymanner. oo

52, (1) Where the assured has parted with or lost his interest in the
_ ‘subject-matter insured, and has not, before orat the time ‘ofso doing, ex-

pressly or impliedly agreed to assign the policy, any subsequent assignment of
the. policy shall be inoperative. . :
"+: (2)Nothing imthis section-shall be construed so as to effect the assign-

mentof a policy after loss. — ma

re | THEPREMIUM
: : §3..Unless otherwise agreed, theduty of the assuredor his agent to
the premium, andthe duty of the insurer toissue the policy to. the assured or
Ahis agent,are concurrentconditions ; and the insurer shall not-be bound
to,issue thepolicy until payment or tender of the premium.

_j-. 54(1), Unless. otherwise agreed,where a marinepolicy is effected on
‘behalf ‘of the assured by a broker, the broker is directly responsible to the

- insurer for the premium, andtheinsureris directly responsible to the assured
‘forthe amount-which maybe payable in respect of losses, or in respect of
‘returnable premium;-- =. FO Sophy

(2) Unless otherwise agreed, the broker has, as against the assured, a lien
‘upon thepolicy for the amount of the premiumandhis charges in respect of
‘effecting the policy ; and, where hehas dealt with the person who employs
‘him as-a‘principal,he has alsoalien on the policy in respect ofanybalance on
“any.Insurance-account which maybe dueto him from such person, unless
‘whenthe-debt wasincurredhehad reason tobelieve thatsuch persom.was
onlyanagent. °

 

a 68. ‘Whereamarine‘policy effected on behalf of the assured by a broker
~acknowledges the receipt of the premium; such acknowledgment‘is, in ‘the .
.absenceoffraud, conclusiveas between the insurer and the assured, but not as
between the insurer and‘broker, | oo

Bie

t Loss AND ABANDONMENT © Fo
~~ §6. (1) Subject to the provisions of: this Act and unless the policy
otherwise provides, the insurer shall be liable for any loss proximately
“caused -by“a-perilinsured against, but, ‘subject,-as: aforesaid, heshall not be
liable for any loss which is not proximately. caused‘by a peril insured against.
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_

(2) In particular,—
(a) the insurer shall not be liable for any loss attributable to the wilful

misconduct of the assured, but, unless the policy otherwise provides, he
_ shall be liable for any loss proximately caused by a peril insured against,
even though the loss would not havehappened but for the misconduct or
negligence of the master or crew ;

(5) unless the policy otherwise provides, the insurer on ship or goods
shall not be liable for any loss proximately caused by delay, although the
delay be caused by a peril insured against; i

(c) unless the policy otherwiseprovides,the insurer shall not be liable for
ordinary wear and tear, ordinary leakage and breakage, inherent vice or
nature of the subject-matter insured, or for any loss proximately caused
by rats or vermin, or for any injury to machinery not proximately caused
by maritimeperils.

57. (1) A total loss may be either an actual total loss, or a constructive
total loss ; and anyloss other than total loss,is a partial loss.

(2) Unless a different intention appears from the terms of the policy,
an insurance againsttotal loss includes a constructive, as well as an actual total

loss.

(3) Where the assured brings an action for a total loss and the evidence
proves only a partial loss, he may, unless the policy otherwise provides,
recoverfor a partial loss.

(4) Where goods reach their destination in specie, but by reason of
obliteration of marks, or otherwise, they are incapable of identification, the
loss, if any, is partial, and not total.

58. (1) Where the subject-matter insured is destroyed, or so damaged
as to cease to be a thing of the kind insured, or where the assured is irretriev-
ably deprived thereof, there is an actual total loss. oe,

(2) In the case of an actualtotal loss no notice of abandonment need
be given.

59. Where the ship concerned in the adventure is missing, and after
the lapse of a reasonable time no newsof her has been received, an actual
total loss may be presumed.- . .

60. Where, by a peril insured against, the voyage is interrupted at an
intermediate port or place, under such circumstances as, apart from any

special stipulation in the contract of affreightment to justify the master in _
landing and re-shipping the goods or other moveables, or in transhipping
them, and sending them onto their destination, the liability ofthe insurer
continues,notwithstanding the landing or transhipment. °

61. (1) Subject to any express provision in the policy, there is a con-
structive total loss where the subject-matter insured is reasonably abandoned
on accountofits actual total loss appearing to be unavoidable, or because it
could not be preserved from actual total loss withoutan expenditure which

would exceed its value when theexpenditure had been incurred. .

(2) In particular, there is a constructive total loss—
(a) where the assuredis deprived of the possessieg of his ship or goods

by 2 peril insured against and, ,

(é) it is unlikely that he canxecover the ship or goods as the case may
be, or :

(ii) the cost of recovering the ship or goods as the case may be would -
exceed their value when recovered: or - ‘
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(6) in the case of damageto a ship, where she is so damaged By a peril
insured against that the cost of repairing the damage would exceed the
value ofthe ship whenrepaired ; and for the purposes ofthis paragraph,in
estimating the cost of repairs, no deduction is to be made in respect of
general average contributions to those repairs payable by otherinterests,
but accountis to be taken of the expense of future salvage operations, and
of any future general average contributions to which the ship would be
liable if repaired : or ; YS ;

(c) In the case of damage to goods, where the cost of repairing the
damage andforwarding the goods to their destination would exceed
“their value on arrival.

3

62. Where thereis a constructive total loss the assured mayeither treat
 : the loss as a partial loss, or abandon the subject-matter insured to the insurer

and treat the loss as if it were an actualtotalloss.

63. (1) Subject to the provisions of this section, where the assured
elects to. abandon the subject-matter insured to the insurer, he shall give
notice of abandonment; andif hefails to give notice of abandonment, the
loss shall be treated as a partial loss. ;

- (2) Notice of abandonment may be given in writing,.or by word:of
mouth, or partly in writing and partly by word of mouth, and may be given
in terms which indicate the intention of the assured to abandon his insured
interest in the subject-matter insured unconditionally to the insurer.

(3) Notice of abandonment shall be given with reasonable diligence
after the receipt ofreliable information of the loss, but where the information
is ofa doubtful character the assuredis entitled to a reasonable time to makeinquiry.. . ‘ | .

(4) Where notice of abandonmentis properly given, the rights of the
assured shall not be prejudiced by the fact that the insurer refuses to accept |
the abandonment.

(5) The acceptance ofan abandonment maybe either express or implied
from the conduct of the insurer, but the meresilence of the insurer after
notice shall not be construed as an acceptance,

(6) Where notice of abandoriment is’ ‘accepted the abandonment is
irrevocable, and the acceptance of:the notice shall be construetl as conclusive
admission ofliability for the loss and the sufficiency ofthenotice.

(7) Notice ofabandonmentshall be unnecessary where,at the time when
the assured receives the informationofthe loss, there would b.
of benefit to the insurer if notice were given to him.

(8) Notice of abandonment maybe waived bythe insurer.
(9) Where an insurer has re-insured his risk, no notice of abandonment

need be given by him.

G4. (1) Where there is a valid abandonmenttheinsurer shall be entitledto take over the interest ofthe assured in whatever may remain ofthe subject-matter insured, andall proprietary rights incidental thereto, .
“ (2) Uponthe abandonmentofship, theinsurer thereofshall be entitledto any freight in course of being earned, and which is earned by her:subse-quentto the casualty causing theloss, less the expensesofearning it incurredafter the casualty ; and, where the ship is carrying the owner’s goods,theinsurer shall be entitled to a reasonable remuneration for the carriage of themsubsequent to the casualty causing the loss.

°
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~~ Partiar Losses (incLUDING SALVAGEAND-GENERAL AVERAGE AND-,

Particular 65. (1) A particular average loss’is a partial loss of the subject-matter
averageloss. insured, caused bya peril insured against,‘and whichis not.a general-average

oss. - rn . Con ied

~ (2) Expenses incurred by or on behalf of the assuredfor the safety-or
preservation of the subject-matter insured, other than general average and
salvage charges, are called particular charges; and are not included in .
particular average. ne net

\ : po eae wee oP

Salvage -.. + . 66. (1) Subject:to anyexpress provision in the policy, salvage charges
srgcs: “~~ ‘incurred in preventinga lossby perils insured against may berecovered asa.

- loss by thoseperils. oe oo, cet Bos

. (2) For the purposesofthis section,“salvage charges” meansthe charges.
_ "recoverable under maritime law by a salvor indépendently-ofcontract, but
=" does not include expenses ofservices in the nature of salvage whicharé

recoverable, if properly incurred,as particilar chargesor generalaverage loss, .
as the case may be, whererendered bythe assured orhis agents, 6r'anyperson
eniployed ‘for hire bythem, for.the purposeof averting a peril insured .
against. - . ee -

General 67.-(1) A general average loss is a loss ‘caused. by or ‘directly ‘consex

as well as a general average sacrifice, eee:

(2) There is a general average act where anyextraordinary”sacrifice ‘or
expenditure is voluntarily and reasonably madeorincurred in time ofperil
for thepurpose of preserving the property imperiled’ in. the--common
adventure, 6° 8 eeaeet

_ (3) Where there is a general average loss, the party on whom itfalls’
shalt.be entitled,subject to theconditions imposed‘by. maritimelaw, -to a
rateable contribution, called-a general average contribution,fromthe“other®
parties interested. pO EEda a

_(4)Subjectto any express provision in the. policy, where. the assured-
has incurred ageneral average expenditure,he may‘recover from theinsurer.
in respect oftheproportion of the loss which falls uponhim ; and,in the case
of a general-average sacrifice, he may recover fromthe insurer in respect of

. ‘the wholeloss without havingenforced his right ofcoritribution frony the
_, other parties liable to contribute: * ne eens

_ _ (5) Subject to any éxpress provision-inthepolicy,. where the assured
has paid, oris liable to pay, a generalaveragecontributionin respect'ofthe
subject insured, he may recover therefor from the insuréf" *- ©" =» ~~ *°*~

“US 7" (6)In the ‘absenceofexpress-stipulation, theinsurersliall not:beliable
for any genetal average loss or contribution wherethé-losswas not. incutred
or the purpose of avoiding, or inconnection with the avoidance of, a’peril

insured against,"rEae a,
47), Whereship, freight,and cargo, or.anytwo of thoseinterests,-are
ownedby: thesame assured, the liabilityof theinsurer-in respectof-general
average -losses-or-contriButionsistobe determinedas if those'subjecte.were
owned by different persons. lotuner fc.) Uh et feuyusta

en

+ average loss. Guential on a general average act, and includes 4 general average expenditure
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ae6g,ti(1).Where:there iis a loss tecoverable‘under the policy, the iinsurer,
orreach“jhsurer if there are more insurérs than one,shall beliable for such -
proportionof the measureofindemnity as the amount ofhis subscription
bearsta:thévalue fixed bythe policy in the case of a valuedPolicy, 0or to.the
insurable value in the case of an unvalued policy. =. -

(2) For the purposes of this section, “measure ofindemnity’, ‘neans
thesum which thieassuréd mayrecover in respect of a-loss ona policy by
which heis insured, being-in the case of a valuedpolicy the full extent of the
value fixedby the poligy, andin the:casese of an unvaluedpolicy,tthetal extent
of the insurable value, ' re

. 69. Subject to the preyisions of this Actand to any expressprovision in
tiie policy, where theréiis atotal lossofthe subject-matter 1insured,— .

(a) if the policy is a valued policy, the measureofindemnity shall be
:.-the sumfixed-by.the policy:.> -~
“~ (@b)if the policy is an unvalued policy, themeasuréé of indemnityshall
betheinsurable value ofthe subject-matter insured, .

“40. Where a“ship isdamaged, but is not totally,‘lest, the measure of
iniddinmaty, Subject to any,express provision inthepolicy,shall be.asfollows,—

(a) where the ship has-been:‘repaired, theassured shallbeentitled to the
~:egsonable. cost.“of the repairs,-less the customary deductions, :bug|not
*.+ exceeding the-siiminsured in respectofany one casualty : .
+ “~ (6) where ‘theship has beenonly partially repaired, the assured shallbe

entitled to-the reasonablecost'of such repairs, computed as above, and be
_ indemnified for the reasonable depreciation, if any, arising from the
_ puoaiee,damage, 'provided that the aggregate amountghall ‘notexceed .
_the’ cost of repairingthe whole damage, computed as.above :

*"(c) where the ship has not beenrepaired,and Ahga notbeen‘sold in- her ”
-" damaged state duringtherisk, the assured shallbe entitled to be indemnified
-- for the teasonable depreciation arising from the unrepaired ‘damage, but
_Not exceeding the reasonablecost of repairing such damage,computed asas
2‘above. - .:

Fe Subjectto any express fprovision.iinthe policy, wiiere-thereiis a
partial loss of freight, the measure of indeimtlity shall be such. preportion of
thegumfixed by the policy in the case of a valued policy, orof the insurable
valuein the case of an urivalued policy,as theproportion of-freightlost bythe
assured bears to the wholefreight at the risk of theassured.underthe policy.

72,wm Where theie is’ a partial lossof goods, merchandise or other
‘amoveables, the measure ofindemnity, subject to any express Provision in the
‘policy, shall’beas follows,— -

(a) where partof the goods, merchandiseor other3moveables insured by
.“a valued‘policy istotally lost, the measure of indemnity:shall be such
"proportion‘of the sum fixed by‘the policy as theinsirable value of the part
~ lost bears to the’ msurable value ofthe whole, ascertained as in the case of
an unvalued policy :

ot* (by‘where part of the goods, merchandise, or other moveables insured
“by anunvaluedpolicyis totally-lost, the measure of indemnity shall be the
+ inatvable value ofthe-part lost, ascertained dsin case-pftotalJoss: |...

243?
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(c) where the whole or any part of the goods or merchandise insured
has been delivered damaged at its destination, the measure of indemnity
shall be such proportion of the sum fixed by the policy in the case of a
valued policy, or of the insurable value in the case of an unvalued policy,
as the difference between the gross sound and damaged values at the place_of arrival bears to the gross sound value.

(2) For the purposes of this section— :
“gross value” means the wholesale price or,if there is no such price, theestimated value, with in either case, freight, landing charges, and duty

paid before-hand, provided that, in the case of goods or merchandise
customarily sold in bond, the bondedprice shall be deemed to be the gross
value 3

“gross proceeds” means the actual price obtained at a sale where all
chargeson sale are paid by the sellers,

73. (1) Where different species of property are insured under a single
-«valuation, the valuation shall be apportioned over the different species in

proportion to their respective insurable values, as in the case of an unvalued
policy ; and for the purposes of this subsection, the insured value of any part
of a species shall be such proportion of the total insured value of the same as
the insurable value of the part bears to the insurable value of the whole,
ascertained in both cases as provided by this Act,

(2) Wherea valuation is to be apportioned, and particulars of the prime
cost of each separate species, quality, or description of goods are not ascertain-
‘able, the division of the valuation may be made overthe net arrived sound
values of the different species, qualities, or descriptions of goods,

74, (1) Subject to anyexpress provision in the policy, where the
assured has paid,oris liable for any general average contribution, the measure
of indemnity is the full amount of such contribution,if the subject-matter
liable to contribution is insuredforits full contributory value, If the subject-
matter is not insured for its full contributory value, or if only part ofit is
insured, the indemnity payable by the insurer shall be reduced in proportion
to the under insurance ; and where there has been a particular average loss .
which constitutes.a deduction from the contributory value, and for which
the insurer is liable, that amount shall be’ deducted from the insured value
in order to ascertain what theinsureris liable to contribute.

(2) Where the insurer is liable for salvage charges the extent of his
liability shall be determined onthe like principle. "= . &

45. Where the assured has effected an insurance in éxpress terms against
anyliability to a third party, the measure of indemnity, subject to any express
provision in the policy, is the amount paid or payable by him to such third
party in respect of suchliability.

46. (1) Where there has been a loss in respect of any subject-matternot
expressly provided for in the foregoing provision of this Act, the measuréofindemnity shall be ascertained, as nearly asmay be, in accordance with those
provisions,in so far as applicable to the particular case.

(2) Nothing in this Act relating to the measure of indemnity shall affect
the rules relating to double insurance, or prohibit the insurer from disproving
interest wholly or in part, or from showing that at the time of the lossthe
whole or any part of the subject-matter insured was not at risk under the
policy
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77. (1) Where the subject-matter insured is warranted free from Particular
particular average, the assured shall not recover for a loss of part other than Seretntion
a loss incurred by ageneral average sacrifice, unless the contract contained in. “°°

' the policy is apportionable ; but, if the contract is apportionable, the assured
mayrecoverfora totalloss of any apportionable part.

(2) Where the subject-matter insured is warranted free from particular
average, either wholly or under-a certain percentage, the insurer shall never-
thelessbe liable for salvage charges ; and theinsurer shall also be liable for
particular charges for and other expenses of averting a loss insured against,
where properly,incurred pursuant to the provisions of a suing and labouring
clause to the like effect as set out in theprescribed form, if contained in the
policy.

(3) Unless the policy otherwise provides, where the subject-matter
insured is warranted free from particular avetage under a specified per-
centage, a general average loss shall not be added to a particular average"
loss to makeup the specified percentage. ~

(4) For the purpose of ascertaining whetherthe specified percentage has
-beén reached, regard shall be had only to the actual loss suffered by the
subject-matter insured, and particular charges and the expenses of and
incidental to ascertaining.and proving the loss shall be excluded.

78. (1) Unless the policy otherwise provides, and subject to the Successive
provisions of this Act, the insurer shall be liable for successive losses, even  1059-
thoughthe total amountof such losses may exceed the sum insured.

(2) Where, under the samepolicy, a partial loss, which has not been
repaired or otherwise made good, is followed by a total loss, the assured
may recoverin respect only ofthetotal loss. ~ 7

(3) Nothing in this section shall affect theliability of an insurer under
a suing and labouring clause in the prescribed form or to the like effect if
contained in the policy. . . . m

va he

. 99, (1) Where the policy contains a suing and labouring clause in the Suits and
prescribed form orto thelike effect, the agreementthereby entered into shall Soounn®
be deemed to be supplementary to the contract of insurance, and the assured ; .
may recover from the insurer any expenses properly incurred pursuantto the
clause, notwithstanding that the insurer may hayepaid fora total loss, or that
the subject-matter mayhave been warranted ‘free from particular average,
‘either wholly or under a certain percentage. . .

_(2) General average losses and contributions and salvage charges, as
defined by this Act, shall not be recoverable under the suing and labouring
clause.

‘e

(3) Expenses incurred for the purpose of averting or diminishing’any ~
loss not covered by the policy shallnot be recoverable under the suing and ~
labouring clause. oo

(4) It shall be the duty of the assured andhis agents,in all cases, to take ,
such measures as may be reasonable for the purposeofaverting orminimising

a loss, — co
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- 80. (1) Where the insurer pays for a total loss,either of the whole,‘or
in the case of goods of any apportionable part, of the subject-matter insured,
heshall thereupon becomeentitled to take over the interestof the assuredin
whatever may remain of the subject-matter so paid for, and shall thereby be
subrogated to all the rights and remedies of the assured in andinrespect of
that subject-matter as from thetimeofthe casualty causingtheloss.

(2) Subject to the foregoing provisions, where the: insurer pays for a
partial loss, he shall acquire notitle to the subject-matter insured, or such
part of it as may remain, but shall thereupon be subrogatedto all rights and
remedies of the assured in and inrespect.of the subject-matter insured -as
from the time of the casualty causing the loss, in so far as theassuredhas
been indemnified, according to this Act, by such paymentfortheloss.

81. (1) Where the assured is over-insured by double insurance, each
insurer shall be bound, as between himself and the other insurers, to contri-
bute rateably to the loss in proportion to the amountfor which heis liable
underhis contract. a

__ (2) If any insurer pays more than his proportion of the loss, he shall be
entitled to maintain an action for contribution against the other insurers, and

- be entitled to. the like remedies as a surety who has paid more than his
proportionofthe debt..

82. Where‘the assured is insured for an amountless than the insurable
value or, in the case of a valued policy, for an amountless than the policy
valuation, he shall be deemed to be his own ipsurerin respect of the uninsured
balance. : _ -% - :

RETURN OF PREMIUM ee
83. Where the premium or a: proportionate part thereof is, by this

Act declared to be returnable,— .

(2) if already paid, it may be‘recovered bythe assured from the insurer
- an oO .

(4) if unpaid,it may be retained bythe assured or his agent. « -

84. Wherethepolicy contains a stipulation for the return of the premium, -
or a proportionate part thereof, onthe happeningof a certain event, and that
event happens, the premium,or, as the case may be, the proportionate part

' thereof, shall thereupon be returnedto the assured,

85. (1) Where the consideration for the.-payment of the premium
totally fails, and-there has been no fraudorillegality on the part of the
assured or his agents, the premium shall thereupon be returnedto the assured.

. (2) Where the consideration for the payment of the premium.is ap-
portionable and there is a total failure of any apportionable part of the
consideration, a proportionate part of the premium shall, under the like
conditions,be returned to the assured.

(3) In particular— . - re
(2) Where a policy is void, or is avoided by the insurer as from the

commencementos the risk, the premium shall be returnable, provided that
* there has been no fraudorillegality on the part of the assured ; butif the

_ disk is. not apportionable, and has once attached, the premium shall-net
Be returnable. . / ; igh
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-6). where the subject-matter insured, or part thereof, has never been
*imperilled, the premium, or,. as. thecase may be, a proportionate part
“thereof, shall be returnable ; provided that where the subject matter has
been insured “lost or not lost”and has arrived in Safety atthe time when

+"the’contract is cdiiéhided; thepremium shall not‘be returnable unless, at
wee“suchtime, theinsurer. knew of.the safé arrival :

‘(e) wherethe assuredhas no insurableinterest throughout thecurrency
ofthe risk, the premiamshall’be returnable, but‘nothingin this paragrap

shall be construed toapply toa policy«effected by way of gaming or wager-
ing?

- (2). where* the assured has a defeasible interest which is terminated
~during thecurrency oftherisk, the premiumshailnot be returnable:.

(e) where the assured has over-insured under.’an. unvalued policy,a
__ Propartionate part of the premium shall bereturnable. -

(4) Subject to the foregoing provisions of this section, where. the
-asguied has over-insured by double ‘iinsurance, a ‘proportionate part of the
severalpremiums shall be returnable:

Provided |that, if the policies’ are effécted atdifferent.tines, and’ any:
éarlier policy has at any time bornetheentire risk, or if a ‘claim has been
-paid on the policy in respect ‘of the full sum. insured thereby, no premium
-shall be-returnable in respect of that policy, and when the double insurance
-is effected knowingly by the.assured.no premium shall be returnable!

2
3 e

orog, -  _Muruat INSURANCE:

86. (1) Where two or more persons mutually agree to insure each other Modification
against marinelosses thereis said tobe a mutual insurance. incaseof

__ (2) The provision of this Actrelating to the premiumshall not apply to. insurance,
mutualinsurance, but a guarantee, orsuch other arrangement as may.be

‘ agreed upon, may be substituted for the premium. ~~

(3) The provisions of this Act, in so far as they.may be modified by
the agreementofthe parties, mayin’the case of mutualinsurance be modified
by the terms.of the policiesissued by the association, or by the rules’ and
“regulations of the. association.

(4) Subject to the exceptions mentionedinfis section, the Provisions
of this Act apply to a mutual insurance, =.

*

~~ cob te

SUPPLEMENTAL

"87. Where a contract of marineinsurance is in good faith effected:by one Ratification :
person on behalf of another, the person. of:whosebehalf it is effected may by assured.
ratify the contract even after he is aware of a Joss. _

88. (1) Where any right, duty;or liability wouldarise.under acontract Implied
ofmarine insurance by implication of law, it may benegatived or varied by obligations
‘express agreement,or by usage, if the usage is such ass to bind ‘both.parties varied by
to the contract. agreement or

usage.
2):"Theprovisions of this section shall extend-toany right, duty, or 2.-°- . ?

vaideclaredby this Actwhich maybeea‘modifiedbyagreement. -
=.
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89. Where there is a duly stamped policy,reference may be made to the
__ slip or covering note, in any legal proceeding.

90. (1) If—

(a) any person effects a contract of marine insurance without having
any bonafide interest, direct or indirect, either in the safe arrival of the

ship in relation to which the contract is madeorin the safety or preservation
of the subject-matter insured, or a bona fide expectation of acquiring such
an interest ; or x.

(5) any person in the employmentof the ownerof a ship, not being a

part ownerof the ship, effects a contract of marine insurance in relation to

the ship and the contract is made “interest or nointerest,” or “without
further proof of interest than the policy itself,” or “without benefit of
salvage to the insurer,” or subject to any otherliketerm,—

the contract shall be deemed to be a contract by way of gambling on loss by

maritime perils, and the person effectingit shall be guilty of an offence, and

liable, on summary conviction, to imprisonmentfor a term not exceeding six
monthsor to a fine not exceeding one hundred pounds,andin either case to

forfeit to the Crown any money he may havereceived underthe contract.

a

_ (2) Any broker or other person through whom, and any insurer with

whom, any such contract is effected shall be guiltyof an:offence andliable on
summary conviction to the like penalties, if he actedknowingthat the contract

was by way of gambling on loss by maritimeperils within the meaning ofthis

section.

(3) Proceedings under this section shall not be instituted without the

consent of a Law Officer.

(4) Proceedings shall not be instituted under this section against 2 person

(other than a person in the employmentof the owner of the ship in relation to

which the contract was made) alleged to have effected a contract by way of

gambling on loss by maritimeperils until an opportunity has been afforded

him of showing that the contract was not such acontract as aforesaid, and

any information given by that person for that purpose shall not be admissible

in evidence against him in any prosecution underthis section,

(5) If proceedings under this section are taken against any person (other

than a person in the employmentof the owner oftheship in relation to which

the contract was made) for effecting such a contract, and the contract was

made “interest or nointerest,” or “without further proofofinterest than the

policy itself,” or “without benefit of salvage to the insurer,” or subject to any

other like term, the contract shall be deemed to be a contract by way of

gambling on loss by maritimeperils unless the contrary is proved.

(6) For the purpose of giving jurisdiction under this section, every

offence shall be deemed to have been conimitted either in the place in which

the same actuallywas committedorin any place in which the offender may be.

(7) Any person aggrieved by an order or decision of a court of summary

jurisdiction underthis section may appeal to HighgCourt.

(8) For the purposes of this section, the expression “owner” includes

charterer. .

91, (1) The enactments mentioned in the Second Schedule in so far as

they are in force in and form part of the laws of Nigeria, are hereby repealed

to the extent specified in that Schedule. L
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(2) Nothing in this Act or in anyrepealeffected thereby,shall affect—_
(a) the provisions of the Stamp Duties Ordinanceor any enactmentfor

the timebeing in force relating to the revenue ; , .
(5) the provisions of the Companies Ordinance or any enactment

amending or substituted for the same;

(c) the provisions of any statute not expressly repealed by this Act.

_ (3) Fherules of the common law of England, to the extent to which
they are in force in Lagos under the Interpretation Ordinance shall, for the
purposes of this Act, be in force in all Regions of Nigeria; and save in
so far as they are inconsistent with the express provisions of this Act, shall
continue to apply to contracts of marine insurance. To give ‘effect to .
this subsection in any Region, the rules of the common law shall where
necessary be deemed to have been duly revived; and for the removal of
doubts, and subject to the provisions of this subsection, the usages of the law
merchant in England shall be deemed to be part of the common Jaw and be’
construedwith and form partof this Act. For the purposes of this subsection,
“Region” includes Lagos. , :

SCHEDULES

First ScuEpuLz Form or Poticy

BiIT KNOWN THATseenensewssmeneesnneuneennee25 Wel IM ooneeemneyunenenneneneOWE
name as for andin the name and names of all and every other person or
persons to whom the same doth, may, or shall appertain,in part or in all doth

make assurance and cause and them, and every

of them,tobeinsured lostor notlost, at and from

 
Upon any kind of goods and merchandise, and also upon the body, tackle,
apparel, ordnance, munition,artillery, boat, and other ‘furniture, of and in the

good ship or vessel called the. _ whereofis

master under God, for this present voyage, or
whosoever else shall go for master in the said ship, or by whatsoever other
name ornames the said ship, or the master thereof, is or shall be named or
called ; beginning the adventure upon the said goods and merchandises from -

the loading thereof aboard the said ship...
upon the said ship, etc., and soshall continue and endure, during her abode
there, upon the said ship, etc. And further, until the said ship with all her
ordnance, tackle, apparel, etc., and goods and merchandises whatsoever shall

Be ALIVE Ateinennnmnnnenrnnnnttpon the said ship, etc., until she hath moored
at anchor twenty-four hours in good safety ; and upon the goods and mer-
chandises, until the same be there discharged and safely landed. Andit shall
be lawfulfor the said ship, etc., in this voyage, to proceed andsail to andtouch

Cep. 191.

Cap. 37.

nt

Cap. 89.
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and. stay at any jportsor. places whatsoevernuintcniniintionntsi.Without

prejudiceto this insurance. ‘The said ship,.etc.,.goods andmerchandises,
etc:,forso muck as concernsthe assuredby agteemerit betweenthe assured

.andassurers in this policy, are and shall be valwed.Aterentynunnninenennn

Touching the adventures andperils whichwetheassurers aré contended to

bear-and dotake.uponus in thisvoyage :theyare of the seas; men‘of wat,fire,’

enemies, pirates, rovers, thieves, jettisons, letters of mart and countermart,

‘surprisals, takings at sea,artests, restraints, and detainments-‘of all’ kings,
“princes, and pedple, of what nation, condition, or quality ‘soever,barratry”of
the master andmariners, and ofall otherperils, ‘losses;and‘misfortunes,.that

haveor shall comie to the hurt, detriment, or damage ofthe said goodsand

merchandises, andship,etc., or any part thereof, “Andincase of anyloss or

misfortuneitshallbe lawful to the assured, their“factors,servants and assigns,

to sue, labour, and tiavel for, in and. about the deferice, safeguards, and

recovery of the ‘said goods and merchandises, andship,ete., or. any. part

thereof. without prejudice to this insurance;to, the charges whéreof we,the

assurers, will conizibute each one according to the rate andquantity-of “his

sum herein assured. Andit is especially declaredaril agreedthatnoacts of

the insurer or insured in recovering, saving, or preserving the propery

insured shall be considered as a waiver, or acceptance of abandonment,”

Andit is agreed by us, the insurers, that this writing or policy of assurance

shall be of as much force andeffect as the surest writing or policy of assurance

heretofore made in any place in Nigeria, ,And so we, the assurers, are

contented, and do hereby promise andbindourselves, each one for his own

part, our heirs, executors, and goodstothe assured, their executors, adminis-

trators, and assigns, for’ the trae perfoxmance’ of the premises, confessing

ourselves paid the consideration due untousfor this assurance by the assured,

at andafter the rate of... sesecststna ent ated x senate

In: Witness whereof we; the assurers, have subscribed cut names atid

N.B.—Corn,fish, salt, fruit, flour, and seed are warranted,free from

average, unless general, or the shi be‘stranded—sugar,‘tobacco. hemp;flax,

hides and skins are warranted free from average, under five pounds per cent.,

andall othergoods,also the ship andfreight, are warranted free from average,

underthree pounds perceiit unlessgeneral, orthe ship bestranded, .,.-.,
1 AT oeaS

>
eos

RULESFOR CoNsTRUCTION OF Pouicy. ...Section, 25.

oo. Je ; oe bine not Fayies

1, Where the subject-matter is insured “lost or not lost’?, and the loss

has occurred before:the contract is. concluded, the risk attaches, ‘unless at
¢

_ 2 Where the subject-matter is insured.“from”. a particular ‘place, the

risk does not attach until the ship starts on the voyage insured.

_. 3.(@)Wherea ship is insured“at and from”a particular place, andsheis

“at that placeingood safety when the contract is. concluded,the risk attaches
a +d s ° °

: ats . Sp ganl Terme
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iv {b)-Tfshe benat.at that placewhen.the.contractis conchided; the tisk"
attaches as.soon.as. she arrives there in goodsafety, and,unless the policy.
atherwise.provides,itisimimaterial that she is covered by anothér’policy
for a specified timeafter arrival. : aeetue

ss.(€) Where-charteredfreight ig insured “‘at and from” a particular’place, ,
and:the ship isat that place in: good safetywhen the contractis concluded
the: risk attaches immediately. If she be not there whenthe contract is
concluded,the riskattachesas soon asshe arrives there in good safety,

(d). Where freight, other than chartered freight, is payable’ without
apecial-canditions and isinsired ‘at and from” a particularplace; the risk
attachea:pro rata.asthe, gqods:o¢merchandisé are shipped; provided'thetif_
there heeargo.in‘readifiess whichbelongsto the chipowner, or which some.
other person ‘has contracted with him to ship, the risk attaches as scon as
theship is ready.to receivesuch cargo..-. ..-. ot . ;

“4, ‘Where goods ‘orothermoveables are insured. “from the loading .
thereof,”the. risk:does-not attach until :euchgoods or’movedbles areactually
on board;and theinsyres-isnotliablefor them while in.trahsit fromtheshore.
to ship. mo aoe ek

5. Where the risk on goodsor other moveables continues until they are
“safely landed,” they must be landed in the customary manner and within a
reasonable time after arrival at the port of discharge, and if they are not so
landedtherisk ceases. ,

6. In the absence of any further license or usage, the liberty to touch
and stay “at any port or place whatsoever” does not authorise the ship to
depart from the course of her voyage from the port of departure to the port of
destination. oe ,

7. The term “perils of the seas” refers only to fortuitous accidents or
casualties of the seas. It does not include the ordinary action of the winds
and-waues.7, | wDOTS LT SS

8. The term “pirates’-ineliides pascéagets-who mutiny and riots who
attack the ship from the shore. . a

~~,Phe-term “thieves” does:-not -cover “clandestine theft ofhutheft
committed by any one of the ship’s company, whether crew or passengers,

10. The term “arrests, etc.; ‘of: kings, prisi¢es,:and. people” reféeoto
political or executive acts,and.-doés‘not inchide'a-loss causedby riot or by
ordinary judicial process. . ele lan

<s :°H,Theterm “barratry” includesevery-wrongfulactwilfully comimittza
by the‘mastér or crew to'the prejudice oftheowner;or;.as:the case maybp,
the charterer, =. :=: sx? Mo. wy “hs weed feton 2M

. 12, The term “all.otlier.perile”-includes only perils ‘aimilar in kind to
the perils specifically mentionedin the Poligye..2000urer

_ 13...The term “average unless geriéral”™ inéanis apartial loss of the
subject-matter.iusured other,than@generalaverage .logs, and-does. not

>

a +

include“particvlar charges”. re
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14. Where the ship has stranded, the insureris liable forthe excepted
losses, although the loss is not attributable to the stranding, provided that
whenthe stranding takes place the risk has attached. and, if thepolicy be on
goods, that the damaged goods are on board. :

15, The term “ship” includes the hull, materials and outfit, stores and.
provisions for the officers and crew, and in the case of vessels engaged in a
special trade, the ordinary fittings requisite for the trade, and also, in the
case of a steamship, the machinery, boilers, and coals and enginestores, if
owned by the assured.

16. The term “freight” includes the profit derivable by a shipowner’
‘from the employment of his ship to carry his own goods or moveables, as
well as freight payable bya third party, both does not include passage money.

J 17. The term “goods” means goods in the nature of merchandise, and
does not include personal effects or provisions and stores for use on board.

In the absence of any usage to the contrary deck cargo and living
animals must ke insured specifically, and not under the general denomination
of goods. ee

SECOND SCHEDULE ‘Section 91.
ENACTMENTS REPEALED

Session and Oe .
Chapter Title or Short Title .: patent of repeal

19 Geo. An Act to regulate insurance on ships The whole Act.
2 0.37 belonging to the subject of Great Britain

- and on merchandizes or effects laden
thereon. .

28Geo. — An Act to repeal an Act made in the The whole Act so
3¢.56. . twenty-fifth year of the reign of his far as it relates to

present majesty intituled “An Act for marine insurance.
regulating Insurances on Ships and on
goods, merchandizes oreffects” and for
substituting other provisions for the like
purpose in lieu thereof.

* and 32 The Policies of Marine Assurance The whole Act. |
Vict.c.86 Act 1868.



STAMP DUTIES (AMENDMENT)

EXPLANATORY MEMORANDUM

The object of this Bill is to provide for a stamp duty on policics of
marine insurance for which there is no provision in the Stamp Duties
Ordinance. This has been necessitated by the introduction <of Marine
Insurance Bill. Be

STAMP DUTIES (AMENDMENT) *

- ARRANGEMENT OF CLAUSES
Clause

i. Short title. _
2. Definition of policy of marine insurance.

3. Duty on policy of marine insurance. -

. 4, Rate of duty on marine insurance, -



A BUILIL
| «BOR

An Act To AMEND THE Stamp Duties ORDINANCE.

[ : ]
-_ BEIT ENACTEDbythe Legislature of the Federation of Nigeria

_ in this present Parliament assembled and by the authority of the same
as follows—

1. (1) This Act may be cited as the Stamp Duties (Amendment)
Act, 1961, and shall be:read as one with the Stamp Duties Ordinance
(hereinafter called the Ordinance) and shall come into operation on a day
-to be appointed by the Governor-General by notice in the Gazette.

10
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(2) ThisAct shall apply to the Federal territory.

2, Section 83 of the Ordinance is amended,—
(a) in the definition of “policy of insurance”by inserting imme-

diately following the word “writing” the words “other than cover
notes, slips, or other instrumentsusually made in anticipation of
the issue of formal policy of marine insurance, and instruments -
embodying alterations of the terms or conditions of any formal
policy of marine insurance,” ; and .

(b) by deleting the word “and” whereit last occurs and inserting
at the end of the section, the following definition— _

‘policy of marine insurance” means any formal”contract”

whereby an insurer undertakes to indemnify an assured against
losses incident to marine adventure, and includes any contract

_ gelating to insurance of a ship or the machinery or fittings .
belonging to the ship whilst under construction or r or on_ belonging ip = pair a

"€ £93
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3. The Ordinance is amended by inserting immediately after
section 84 a newsection as follows— .

“84a, A policy of marine insurance shall be charged with the
duty prescribed in the Schedule to this Ordinance”. oo,

4. Whereas bysection 114 of the Ordinance the House of Represen-
tatives is authorised by resolution to increase, diminish or repeal any
duty chargeable under any of the heads specified in the Schedule to
the Ordinance :

And whereas to give effect to this Act it is expedient that the duties
prescribed hereunder by this section shall have effect notwithstanding
the provisions of the said section 114:

Beit therefore enacted as follows :—

The Schedule to the Ordinance is amended in the head of charge
“policy of Insurance”,—

(a) by inserting as a sub-head immediately before the sub-head
beginning “Policy of Insurance against Accident”, the words
Symbols

s d
“Policy of Marine Insurance See sections 83-85”; 0 0 6
(b) by adding the following proviso to the sub-head beginning

“Policy of Insurance of any kind’’,—

“Provided that cover notes, slips or other instruments usually
made in anticipation of the issue of a formal policy or marine
insurance shall not be taken for the purposes of this sub-head

>to be policies of insurance.” ;

(c) by substituting in the exemption for the words “Policies of
Sea Insurance.”, the words “Policies of insurance on baggage or
personal and household effects only, it made or executed out of
Nigeria.”

Y
e
a

10
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CHILDREN AND YOUNG PERSONS

(HARMFUL PUBLICATIONS)

= *, *

EXPLANATORY Mzmoranpum

This Bill seeks to prescribe :a standard of harmful publications likely
to corrupt children and young persons and to impose sundry penalties on
distributors of such works where they are likely to fall into hands of such
juveniles.

~ T. O. Exias,
Attorney-General of the Federation ~

and Minister of Justice -
}

CHILDREN AND YOUNG PERSONS
(HARMFUL PUBLICATIONS)

ARRANGEMENT OF CLAUSES

Clause
1. Short title, etc.

2. Interpretation.
3. Importation of certain books, etc., prohibited.

4. Penalty for printing, publishing, selling books to which this Act
applies.

5, Power to search for and dispose ofworks to which this Act applies
andarticles for publishing them. —



A BILL
FOR

An Act To> PREVENT THE DISEMINATION OF CERTAIN PICTORIAL PUBLICATIONS
HarMFUL TO CHILDREN AND YOUNG PERSONS.

[ od.

BE IT ENACTEDbythe Legislature of the Federation of Nigeria
in this present Parliament assembled and by the authority of the ssame
as follows :— ..

a

1. This Act may be cited as the Children and Young Persons
3 (Harmful Publications) Act, 1961, and shall’ apply to the Federal

territory.

2. (1) In this Act, unless the context otherwise requires,—
“child” and “young person” have the meanings assigned to them

_respectively by section 2 of the Children and Young Persons Ordi-
10 nance; -

“magazine” includes any medley published at intervals of not
more than three months ;

“photographic film” includes‘photographic plate ;

“photographic plate” means any plate so treated a8to reproduce
15 or be intended to reproduce an image of a subjectwhen photographed ;

“plate” except where it occurs in the expression photographic
plate includes any block, mould matrix and stencil.

4%

(2) This Act applies to any book or magazine which is of a kind
likely to fall into the handsof children or young persons and consists

20. wholly or mainly of stories told in pictures (with or without the addition
of written matter), being stories portraying—

_- . (a) the commission of crimes 3 or

(8) acts of violence or cruelty ; or .

(c) incidents of a repulsive or horrible nature;

25 in such a way that the work as a ‘whole would tend to corrupt a child
or young person into whose hands iit mightfall.

© 497
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- 3. No person shall import any book or magazine to which this
Act applies‘or any plate prepared for the purpose of printing copies
of any such book or magazine or any photographic film prepared for
that purpose. .

“4, (1) Any person whoprints, publishes, sells or lets on hire any
book or magazine to which this Act applies, or has any.such book or
magazinein his possession for the purposeofselling the book or magazine
or letting the bookor magazine onhire, shallbe guilty of an offence and
liable, on summary conviction, to imprisonmentfor a term of six months
or to a fine ofone hundred pounds,or to both.

(2) It shall be a defence for any person charged underthis section
to prove that he had not examined the contents of the book or magazine
and had no reasonable cause to suspect that the book or magazine was
one to which this Act applies. ‘

(3) A- prosecution for an offence under this section shall not be
instituted except by, or with the consent of, a Law Officer.

5. (1) Where, upon an information being laid before a magistrate
that a person has, or is suspected of having, committed an offence
under section 4 of this Act with respect to any book or magazine to
which this section applies the magistrate issues a summons directed to
that person requiring him to answer to the information or issues a
warrant to arrest that person, the magistrate or any other magistrate
if satisfied by information substantiated on oath that there is reasonable
ground for suspecting that the person charged or suspected has in his
possession or under his control,—

(2) copies of any book or magazine to which this section or this
Act applies ; or ,

~ (6) any plate prepared for the purpose of printing copies of
any book or magazine to which this section or this Act applies or
any photographic film prepared for that purpose;

may grant a search warrant authorising any constable named therein
to enter (if necessary by force) any premises specified in the warrant
and anyvehicle orstall used by the said person for the purposes of trade
or business and to search the premises, vehicle or stall and seize any of
the following things which the constable finds therein or thereon, that
18 to Say :— tes

(t) any copies of the book or magazine to which this section applies
and any copies of any other book or magazine’which the constable
has reasonable cause to believe to be abook or magazine to which
this Act applies ; and

(i) any.plate which the constahle has reasonable cause to believe
to have been prepared for the purpose of printing copies of any book
or magazine as is mentioned in paragraph (2) of this subsection and
any photographic film which he has reasonable cause to believe
to have heen prepared for that purpose.

(2) The court by or before which a person is convicted of an
offence undersection4 ofthis Act with respect to a book or magazine may
order any copies of the book or magazine and any plate prepared for
the purpose ofprinting copies of the book or magazine or photographic
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film prepared for that purpose, being copies which have, or a plate
or film which has, been found in his possession or under his control,
to be forfeited.

(3) No order made under subsection (2) of this section by a magis-
trates’ court or, on appeal from amagistrates’ court, by the High Court
shall take effect until the expiration of the ordinary time within which
an appeal may be lodged (whether by giving notice of appeal or applying
fora case to be stated for the opinion of the High Court) or, where
such an appeal is duly lodged, until the appeal is finally decided or
abandoned. a :

(Bills 734).
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OBSCENE PUBLICATIONS

EXPLANATORY MEMORANDUM

This Bill seeks to prescribe a test of obscenity and to make the publication
of obscene matter an offence. :

T. O. Exsas,
_ Attorney-Generalofthe Federation

and Minister ofFustice

OBSCENE PUBLICATIONS

ARRANGEMENT or CLAUSES

Clause

1, Short title, etc.
2. Interpretation.
3.‘Test of obscenity.

4, Prohibition of publication of obscene matter.

5. Power ofsearch andseizure.
' 6, Defence of public good.

7. Repeals.



A BILL
FOR -

An Act TO AMEND THE LAW. RELATING TO THE PUBLICATION OF OBSCENE

10

15

MATTER; TO PROVIDE FOR THE PROTECTION OF LITERATURE; AND TO
STRENGTHEN THE LAW CONCERNING PORNOGRAPHY. .

[ Od

BE IT ENACTEDbythe‘Legislature of the Federation of Nigeria
in this presen” Parliament assembled and by the> authority of the:same
as follows :—

1. This Act may be cited as the Obscene Publications Act, 1961,
and shall apply to the Federal territory. .

2. In this Act,— .
“article” means anything capable of being or+ likely to be looked at

and read or looked at or read, and includes any film or record of a
picture or pictures, and any sound records ;

“distributes” includes circulates, lends, sells, lets on hire or offers
for sale or on hire;

“projects” in relation to an article to be looked:at or heardincludes
shows orplays.

3. (1) An article shall be deemed to be obscene for the purposes
of this Act if its effect taken as a whole is such as to tend to. deprave
and corrupt persons who are likely, having regard to all relevant

. circumstances, to read, see or hear the matter contained or‘embodied

20

in it.

(2) The provisions of this section shall extend toany article of
two or more distinct items the effect of any one of which is such as to
tend'to deprave and corrupt ; but nothing inthis section’ shall apply to’
exhibition’ in private houses to whichthepublic ars not admitted.orto.
anything done in the course of television of sound‘broadcasting**

i
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4. (1) Subject to the provisions of this Act, any person who,
whether for gain or not, distributes or projects any article deemed to be
obscene for the purposes of this Act, commits an offence punishable on
conviction by a fine not exceeding two hundred pounds orby imprison-
ment for aterm not exceeding three years or by both.

. (2) A person shall not be convicted of an offence againstthis
section if he proves that he had not examined thearticle in respect of
which he is charged and had no reasonable cause to suspect that it was
such that his publication of it would make him liable to be convicted

__ of an offence against this section.

- (3) In any proceedings against a person under this section the
question whether an article is obscene shall be determined without
regard to any publication by another person unless it could reasonably
have been expected that the publication by the other person would
follow from publication by the person charged.

(4) No prosecution for an offence against this section shall be.
commenced more than two years after the commission of the offence.

5. (1) Subject to the provisions of this Act, if a magistrate is
satisfied by information on oath that there is reasonable ground for
suspecting that Srticles deemed to be obscene for the purposes of this
Act are, or are from time to time, kept for publication for gain in any
premises or on anystall or vehicle in the Federal territory the magistrate
may issue a warrant. under hishand empowering any constable to enter
(if need be by force) and search the premises, or to search thestall,
or vehicle, within fourteen days from the: date of the warrant, and to
seize and remove any articles found therein or thereon which the
constable has reasorr to believe to be obscene articles for the purposes of
this Act and to be kept for publication for gain.

(2) A warrant under subsection (1) of this section shall, if any
obscenearticles are.seized under the warrant, alsé empowerthe seizure
and removal of any documents found in the premises or, as the case
“may be, on the stall or vehicle which relate to a trade or business carried
on at the premisesor from thestall or vehicle.

(3) Articles seized under subsection (1) of this section may be
brought before the magistrate who issued the warrant or before any
other magistrate, and the magistrate before whom the articles are
brought-may thereupon issue a summonsto the occupier ofthe premises
or, as the case may be, the user of the stall or vehicle to appear on a
day specified in.the summons before a magistrates’ court to show cause
why the articles or any of them should not be forfeited. If the court
is satisfied, as respects any of the articles, that at the time when they
were seized they were obscenearticles kept. for publication for gain,
the court shall order those articles to be forfeited ; but no order shall
be made under this subsection in default of appearance by the person
summonedunless service of thefsummonsis proved.

_ (4) In addition to the person summoned, any“other person being
the owner, author or maker of any of the articles-brought before the
court, or any other person through whose hands they had passed before
being. seized,shall be entitled to appear before the court on the. day.
specifiedinthe summons to show cause why they should not be forfeited,
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‘hereby repealed.

(5) Where an order is made under this section for the forfeiture
of any articles, any person who appeared, or was entitled to appear, to
show cause against the making of the order may appeal to the High
Court ; and no such order shall take effect until the expiration of four-
teen days after the day on which the order is made, or, if before’the
expiration thereof notice of appeal is duly given, until the final
determination or abandonment of the proceedings on the appeal.

(6) If as respects Any articles:brought before it the court does not
orderforfeiture, the court mayifit thinks fit order the person on whose
information the warrant for the seizure of the articles was issued to

_ pay such costs as the court thinks reasonable to any person who-has
‘appeared before the court to show cause why those articles should not
be forfeited ; and costs ordered to be paid under this subsection shall
be enforceable as a civil debt.

(7) For the purposes of this section the question whether an
article is obscene shall be determined on the assumption that copies of
it would be published in any manner likely having regard to the
circumstances in which it wasfound, but in no other manner. ©

(8) Nothing in this section shall be construed to preclude the
making of any ordez for the purposes of section 263 of the_Criminal
Procedure Ordinance -(which relates to disposal of property“produced
before a court). -

 

6. (1) No person shall be convicted of an offence against this Act,
and no order for forfeiture shall be madeif it is proved that publication
of the article in question is justified as beingfor the public good on the
groundthat it is in the interests of science, literature, art or learning,
or of other objects of general concern.

(2) It is hereby declared that the opinion of experts as to tl.c
literary, artistic, scientific or other merits of an article may be admitted
in any proceedings under this Act either to establish or to negative the
said ground.

7. (1) To the extent that the Obscene Publications Act, 1857 of
the United Kingdom is in force in the Federal territory as a statute of
general application that Act shall cease to have effect and is hereby
repealed.

(2) Without prejudice to the’ operation of the Interpretation
Ordinance, section 232 of the Schedule to the Criminal Code Ordinance
(which imposes penalties for obscene publications and exhibitions) is

(Bills 766)
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