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GENERAL NOTICE’ 

  

NOTICE 1513 OF 2003 

  

~ INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA 

NOTICE IN TERMS OF SECTION 27 OF THE TELECOMMUNICATIONS ACT (“THE ACT”) 
READ WITH SECTION 53 OF THE TELECOMMUNICATIONS ACT, NO. 103 OF 1996 (“THE 
ACT”) INVITING REPRESENTATIONS. WITH REGARD TO GUIDELINES FOR THE TRIAL 
AND LAUNCH OF NEW SERVICES 

1. The independent Communications Authority of South Africa (‘the Authority”) hereby 
provides notice and invites comment on Guidelines for the Trial and Launch of New 
Services, under sections 27 and 53 of the Telecommunications Act, No 103 of 1996 
(“the Act’). 

2. | Interested persons are hereby invited to submit written representations, including an 
electronic version of representation in Microsoft Word, of their views on- Guidelines for 
trials of new services by no later than 16h00 on 19 June 2003. 

3. Persons making representations are further invited to indicate whether they are 
requesting an opportunity to make oral representations (and the estimated duration 
thereof, which duration shall not exceed one hour). 

4. Written representations may be posted or hand delivered for the attention of:
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Ms. Mandla Msimang 

Senior Manager: Policy Analysis & Development | 

ICASA, Private Bag X1, Marlboro, 2063; or 
ICASA, Block B, Pill Mill Farm, 164 Kath 

   
   

  

5. Where possible, written representations — : be emailed — to 
mmsimana@icasa. org.za and copied to rachtorberg@icasa, org.za 

6. All written representations submitted to the Authority pursuant to this notice shall be 
made available for inspection by interested persons'at: the ICASA Library and copies of 

_ such representations and documents will be obtainable on payment of a fee. 

7. At the request of any person who subi 8 written rape re tation or document pursuant 
to this notice, the Authority may determine whether such representation or document, or 
portion thereof, relates to the financial capacity or business plan of any person, or to any 
other matter reasonably justifying confidentiality, in which event such representation or 
‘document shail not be made available for inspection by members of public. If the request 
for non-disclosure to public is refused, the person making the request will be allowed to 
withdraw the representation or document in question. 

8. With respect to the documents determined not to be open for public inspection as 
’ aforementioned in paragraph 7 above, the Authority may allow oral submissions relating 

to such documentation to be held in camera. 

9. In order to provide fora wider basis for representations to be made during the enquiry, 
the Authority has compiled questions that are pertinent to this issue. 

10. These questions have been incorporated into the annexure hereto titled “DISCUSSION © 
DOCUMENT- GUIDELINES FOR TRIAL AND LAUNCH OF NEW SERVICES” 
(hereinafter referred to simply as the “Discussion Document’). 

11. Representations may address any relevant issue, whether or not such issue has been 
raised in the Discussion Document. Furthermore, it is not a prerequisite that . 
representations shouid address any or all of the issue raised in the Discussion 
Document. 

12. The: findings, ‘recommendations and conclusions by the Authority following public 
comment, will be published in the Government Gazette in accordance with Sections 27 
read with section 53 of the Act. 

MANDLA LANGA 
CHAIRPERSON 
ICASA
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DISCUSSION DOCUMENT- GUIDELINES FOR THE TRIAL AND LAUNCH OF NEW 
SERVICES . 

1. 

1.1 

1.2 

3.2 

3.3 

“ Background and Introduction 

- Network operators and service providers often have to test new services and products in 
order to ensure that new technologies and services offered to.consumers are in fact 
viable and function effectively. Often, in addition to laboratory testing, operators and 
service providers conduct tests on a product or service in operational mode to get a 
sufficient degree of confidence in that service or product in advance of its launch. 

Such a test involves offering a trial group terms or products which are not generally 
available, and may as a result not be governed by licence obligations such as those that 
address pricing, fair competition and discrimination. A trial may offer the scope for 
gaining competitive advantage by, for example, signing up customers in advance of full 
commercial roll out of a service. — 

Regulatory Framework 

No rules presenily exist dealing specifically with the trial and introduction of new services 
and products, however, section 53 of the Telecommunications Act (Act No.103 of 1996) 
deals with anti-competitive behavior and the license conditions of mobile celluiar 
operators and the public switched telephone network operator contain fair trading 
clauses: 

Purpose of Enquiry on Guidelines for Trials 

_ ICASA has, in the past received a number of complaints and queries about the potential 
anti-competitive effects of the trials and tests undertaken by telecommunications service 
licensees. . In particular comments have centered on ihe .trial and subsequent 
introduction of services by major or dominant operators. 

As stated above, section 53 of the Telecommunications Act states that the Authority may 
make regulations to ensure efficient and effective monitoring and investigation of anti- 
competitive actions, ensuring protection of consumer interests and for the resolution of 
complaints in regard thereto. For these reasons, ICASA would like to develop a 

_ methodology for satisfying itself that trials conducted by telecommunications licensees 
do not grant unfair competitive advantage. It is for this reason that the Authority is 
embarking upon this section 27 process. 

After concluding a process as outlined in section 27, and receiving inputs from the public 
- on the issues outlined herein, the Authority may need to put in place regulations | in terms 

of section 53 of the Act dealing with. the trial of new services. 
  

  

Q1. Do you agree that there | is a need to develop guidelines governing trials that introduce 
new telecommunication services and/or products? if So, to whom should such guidelines 

apply? 

Q2. Is it your view that the promulgation of regulations on the matter in terms of section 96 
read with section 53 of the Act is the appropriate method of Fegulating the trial ot new 
services? : 
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4. | ‘Defining a Trial 

4.1. . A trial is defined as “the. action or process of trying or putting to the proof; a tryout or 
experiment to test quality, value, or usefulness; one of a number of repetitions of an 
experiment.’” It is also, “a test, usually. over a limited period of time, to discover how 
effective or suitable something i is.” 

4.2. While the common definitién of a trial i is relatively clear, it is the 5 Authority's view that it is 
important that existing services are distinguished from trial services. In order for a 
service to be considered a ‘trial’, it should be materially different: from an existing or 
previous service, for example: = 

4.1.1. there should be a substantive change 3 in - network equipment or software 
- providing a material enhancement to offered: services; 

4.1.2 there should bea substantive change i in operational processes necessary to. 
support the provision of material enhancement of offered services; 

4.1.3 new technology is being developed for the speedier or more efficient delivery 
ofa service; 

4.1.4 thereisa significant alteration of the tariff structure of existing s services; ® 

  

  

Q3. Do you agree: that the points listed above constitute a trial? Are there additional 
points to be made on what constitutes a trial? 

| Q4. With respect to 3. 1(iv), the Authority would consider this on a case by case basis 
and would only be likely to accept such trialing for commercial feasibility where the tariff   
  

structure, is substantially changed. Please comment on this S approach. 

| *5. Criteria for Justifying the Introduction of a Trial -_ 

5.1 In the United ‘Kingdom, Oftel has ruled that | ‘the appropriate criteria to justify the 
legitimate use of a trial to evaluate a new service/product may be to determine the 
technical feasibility and commercial prospects of the new service/product. ~ 

5.2 Technical feasibility, involves the testing of a product with a limited group in order to identify 
and resolve technical problems related to the introduction of the technology itself, or of the - 
associated revised processes and support systems, before a service is made widely 
available. This approach would ensure that both operators and consumers have reasonable 
confidence that a new technology works reliably and: sificiently, before they commit 
themselves to it 

  

' Merriam-Webster Dictionary 
Cambridge Advanced Learner's Dictionar 

Oftel, Guidelines on the Introduction and Thal of New Services, 1998
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5.3 The commercial prospect for launching a trial refers to the evaluation of the commercial 
prospects for a service, and may be undertaken alongside the technical evaluation in the 
same trial. This can also be conducted subsequent to a technical trial, and/or following 
laboratory-based or other’ tests, which have established technical feasibility without a 

- customer-based trial. In the cases where the commercial prospects of a new service are 
‘evaluated separately from technical viability, the purpose of the commercial trial is to 
enable the commercial risks inherent ina full national launch to be reduced even where 
the new service is considered to be technically feasible. In such cases the trial must be 
conducted in a fair, transparent and pro-competitive manner that encourages innovation. 

  

  

Qs. The Authority is considering adopting similar criteria to that adopted in the United Kingdom 
and described above. Do you agree that technical feasibility and commercial prospects are the 
appropriate criteria to justify an evaluation by way of a trial? 

  

Q6. Are there any other criteria that you feel should be considered or required additionally? 

6. 

6.1 

information Required for ICASA to Effectively Asses a Trial 

If it is found that there is a need for ICASA to monitor trials, the Authority will need to 
collect certain information to assist it in determining the nature, scope and purpose of a 
trial before-approving its commencement. It is the Authority’s view that the following 
information should be submitted to ICASA in order to assess a proposed trial: 

6.1.1 A full description of the service which will be trialed; 

6.1.2 The reasons for conducting the trial, specifying whether it is for the 
purpose of evaluating technical feasibility or commercial prospects 
(as described i in paragraph 5. above); 

6.1.3. The customer base expected to participate in the trial and the 
basis for its selection; 

6.1.4 The proposed duration of the trial; 

6.1.5 The effect’ on competition (potential markets which may be 
affected by the trial), 

6.1.6 Where appropriate, ‘the arrangements envisaged _ for 
interconnection of other operators or involvement of service 
providers during the trial (as discussed further below in paragraph 
10) | 

6.1.7. - Any proposed fees or charges for the services being trialed; 

6.1.8 . Details of any equipment being provided to consumers/customers 
(whether it is being lent, rented or donated) 

6.1.9 Details of how the trial will be monitored by the operator and the 
Criteria by which the success of the trial will be evaluated. 

  

  

Q7. Do you agree that the information listed above should be provided to the Authority in order 
for it to assess a trial? Is there any additional information needed to assess a proposed trial? 

Q8. Given the above-mentioned information, on what grounds do you think the Authority could 
disapprove a trial? 
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7. Advance Notification of a Trial | 

7.1. In many instances the current practice is for. an operator to provide the Authority with 
insufficient notice of a trial and as such the Authority is not in a position to properly asses 
the trial before its commencement. ICASA accordingly proposes a written notice period 
of at least 30 calendar days to the Authority to allow it to evaluate the trial against 
agreed upon criteria. Only after receiving written approval f from the Authority would the 
licensee be aul to. commence a trial. 
  

Q9. In your view is the proposed 30- -day time period sufficient for trial notification to the 
Authority? Please provide your views on the time period for notification of trials. 

Q10. What time period would be sufficient for the Authority to, in turn, notify the operators of its 
approval/disapproval of.a trial?       

8. Duration of Trial 

8.1 ICASA recognizes that there is a danger of a trial becoming anti-competitive if it lasts too 
long and is cautious that trials should not, due to their extensive length, result in 
customers, in effect, receiving a privileged service. It is the Authority's suggestion that 
the duration. of trials should be limited to prevent a trial from becoming in practice a 
special discount scheme for certain customers or in a targeted area, » with a potential for 
anti-competitive impact. 

8.2 While the Authority recognizes that the length of a trial may vary depending on the 
product or service being tested, it is necessary, for the sake of clarity, to establish a 
maximum duration for trials. ICASA therefore proposes that a trial should not normally 
last longer than 6 (six) months for an adequate evaluation to be made. In the event of a 
trial proposed for more than (or to be extended beyond) 6 (six) months, the Authority 
would need to be persuaded that no undue discrimination or preference would arise frorn 
the extension. The duration of the trial would only be extended if the Authority received 
justification from the operator for an extension — for example a. case could be made that 
there was an unexpected technical difficulty, which had the effect of delaying the 
commencement of the trial, or disrupting the trial. “4 
  

| Q11. Do you agree with ICASA’s proposed maximum time frame of 6 is months for trials? 
  

9. Selection of Customers to Participate in a Trial 

- 94 Typically, to be effective, a trial should be limited to a small number of customers who 
have been selected on objective grounds. The Authority is wary of the potential anti- 
competitive effect of targeting specific customer groups, or offering existing customers a 
special service, as a reward for staying with that operator, or as a disincentive to change 
operator. The competitive implications of proposed trials may be taken into account to 
assess whether or not a trial constitutes: undue discrimination or preference. 

  

Q12: What are. your views on the selection of a customer base for trials? Should the Authority 
impose any specific criteria for the selection of customers, or should that be left to the operator . 
to decide? If it is your view that the Authority. should impose criteria, please comment on what 

criteria would be appropriate. ,      
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10. Interconnection and Interoperability of Services 

10.1 In order for a trial to be effective, in some cases it is necessary that there is cooperation 
(in the form of interconnection, facilities leasing, or other forms. of interoperability) 
between the operator initiating the trial and other operators or service providers. ICASA 
seeks to ensure that no unfair advantage would be accrued in this respect and that 
interoperability would be encouraged between networks. in cases where it could be 
‘proven that this would widen the addressable market for services and have a minimal 
-impact on the incentive to innovate. 

  

  
Q13. Please comment on the issue of ensuring interconnection and interoperability during 

  
  

trials. How does it relate to the existing interconnection framework? 

11. Information Required at the Conclusion of a Trial 

11.1 It is important that the Authority be aware that a trial has been concluded or terminated. 
The Authority proposes that upon completion of a trial, for the purpose of completeness, 
the operator who conducted the trial submit a Trial Report containing: 

11.464 a statement - confirming the date on which the trial has been 
concluded/terminated; , 

W120 a summary of the results of the trial; 

11.1.3. an ‘indication of what. has been done with the equipment that was provided to 
_customers. 

  

  

Q14. Please comment-on the need for a Trial Report as proposed above. Do you agree that the 
report should contain the information listed above? What. additional information should be 
provided in such a report?   
  

12. Fair Launch Practices 

12.1 Oncea trial has been completed, if it has been competed. successfully the operator will, 
begin to prepare for its launch. In any situation where the launch of a service by a 
licensee will impact other licensees (either in the same or other license categories) 

ability to offer a similar service, it is critical that no anti-competitive behaviour occurs. 
This is true whether that service was trialed first or not. One way of ensuring fair launch 
_practices would be to require a licensee who is intending to launch a service or product 
to provide other licensees and/or service providers with the appropriate technical or 
other information required for them to prepare for the on-sell of the product service to 
their clients once obiained from that licensee, in a reasonable time period prior to the 

launch of the product, if applicable. 

  

  

Q15. Please comment on what would constitute “a reasonable time period” prior to the lz: !nch. 

Q16. The Authority notes that in many cases launch details are kept confidential by operators in 
order to encourage innovation stimulate competition and protect market entry strategies. 
Please. comment on. who should be notified in advance the case of a launch, and in what 
circumstances, if any.   
  

13. Conclusion 

13:1. The Authority seeks the views of all interested parties on the above, and on any matters 
related to. the trial and launch of new services, which may have not been addressed in 
this Discussion Document. 
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